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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.
 3            Call the roll.
 4            CLERK BLACKMON: Councilmember Alexander?


 5            COUNCILMEMBER ALEXANDER: Here.
 6            CLERK BLACKMON: Councilmember Bates?
 7            COUNCILMEMBER BATES: Here.
 8            CLERK BLACKMON: Councilmember Fleming?
 9            COUNCILMEMBER FLEMING: Here.
10            CLERK BLACKMON: Councilmember Pittman?
11            COUNCILMEMBER PITTMAN: Here.
12            CLERK BLACKMON: Councilmember Roche?
13            COUNCILMEMBER ROCHE: Here.
14            CLERK BLACKMON: Councilmember Spangler?


15            COUNCILMEMBER SPANGLER: Here.
16            MAYOR JENKINS: This is a special-called
17  meeting and we're going to let Scott take over.
18            MR. HAEBERLIN: Mayor, we did have a request
19  by the City Attorney to add one item to the agenda
20  which is depicted as item number 4, so we will need a
21  motion and a second to amend the agenda to accept --
22  excuse me -- to accept the amended agenda.
23            Is there anything else, Mr. Weed, that you'd
24  like to add to that?
25            ATTORNEY WEED: No, sir.  And I believe you
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 1  actually -- you had an item.  Oh, the Clerk's got an
 2  item too as far as the bid.
 3            MAYOR JENKINS: Yeah.  We have a bid that we
 4  might say skipped over the other night when we opened
 5  the bids, so we want to add that as number 5 and
 6  adjourn will be 6.
 7            So I have a motion on alcohol, number 4,
 8  Alcohol Beverage Ordinance.  Do I get a motion we put
 9  that on the agenda?
10            COUNCILMEMBER SPANGLER: So moved.
11            COUNCILMEMBER PITTMAN: So moved.
12            MAYOR JENKINS: Second?
13            COUNCILMEMBER PITTMAN: Second.
14            CLERK BLACKMON: Councilmember Alexander?


15            COUNCILMEMBER ALEXANDER: Yes.
16            CLERK BLACKMON: Councilmember Bates?
17            COUNCILMEMBER BATES: Yes.
18            CLERK BLACKMON: Councilmember Fleming?
19            COUNCILMEMBER FLEMING: Yes.
20            CLERK BLACKMON: Councilmember Pittman?
21            COUNCILMEMBER PITTMAN: Yes.
22            CLERK BLACKMON: Councilmember Roche?
23            COUNCILMEMBER ROCHE: Yes.
24            CLERK BLACKMON: Councilmember Spangler?


25            COUNCILMEMBER SPANGLER: Yes.
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 1            MAYOR JENKINS: Okay.  And item number 5,
 2  which would be opening of the last bid on the cleaning
 3  company?
 4            COUNCILMEMBER PITTMAN: So moved.
 5            MAYOR JENKINS: Second?
 6            COUNCILMEMBER FLEMING: Second.
 7            COUNCILMEMBER ALEXANDER: Was it received at


 8  the same time the other bids; we just missed it?
 9            CLERK BLACKMON: Yes.
10            COUNCILMEMBER ALEXANDER: Okay.
11            CLERK BLACKMON: I had it in with stormwater
12  inspector stuff.
13            COUNCILMEMBER ALEXANDER: Oh, okay.


14            CLERK BLACKMON: I mis- -- it was my fault.
15  I misplaced it.
16            COUNCILMEMBER ALEXANDER: Okay.
17            MAYOR JENKINS: Any more discussion?
18                           - - -
19                       (No response)
20                           - - -
21            MAYOR JENKINS: Call the roll, please.
22            CLERK BLACKMON: Councilmember Alexander?


23            COUNCILMEMBER ALEXANDER: Yes.
24            CLERK BLACKMON: Councilmember Bates?
25            COUNCILMEMBER BATES: Yes.
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 1            CLERK BLACKMON: Councilmember Fleming?
 2            COUNCILMEMBER FLEMING: Yes.
 3            CLERK BLACKMON: Councilmember Pittman.
 4            COUNCILMEMBER PITTMAN: Yes.
 5            CLERK BLACKMON: Councilmember Roche?
 6            COUNCILMEMBER ROCHE: Yes.
 7            CLERK BLACKMON: Councilmember Spangler?
 8            COUNCILMEMBER SPANGLER: Yes.
 9            MAYOR JENKINS: All right, Scott.
10            MR. HAEBERLIN: Okay.  Although we're going
11  to hold a separate public hearing on 3A, 3B, 3C and
12  3D, I am going to talk about them collectively and I'm
13  going to talk about 3A and 3B collectively since it's
14  in the same property ownership of Interbrand LLC.
15            So we're going over presentation-wise 3A,
16  5849 Peachtree Road, rezone from M-2 to M-1, 5.64 plus
17  or minus acres; and then 0 General Motors Drive,
18  rezone from M-2 to M-1, 5.77 plus or minus acres.
19            If you recall, the staff was counseled by
20  the Mayor and Council to look at the GM site and its
21  vicinity in terms of its zoning.  Well, this is a key
22  component given its proximity, and many people would
23  assume it's the GM site.  And the City Council has the
24  map.  I'm going to show the general public who might
25  be present.  It's actually right here, two parcels
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 1  that are on Peachtree Road.  One is addressed as
 2  0 General Motors Drive, which is a private street, but
 3  collectively they are right next to each other.
 4            The Comp Plan does identify this as mixed-
 5  use retail development opportunity which generally
 6  means commercial, office and residential; however, the
 7  city does not have any heavy commercial district.  And
 8  so things such as science and engineering technology,
 9  et cetera, are kind of left to lurch, meaning they
10  have no really identified district, and so that's
11  important later.
12            The Peachtree Road access is an urban local
13  road, and that's within two jurisdictions; however,
14  General Motors Way appears to be, again, a private
15  road.  There's also a railroad spur that's running
16  more south that is behind this property as well.
17            Based on the zoning history, the property
18  has been into the heavy manufacturing district, and
19  that is consistent with the previous maps.  And now
20  the City is looking at down-zoning this property from
21  M-2 to M-1, and this is being done in light of the GM
22  petition that we're going to be doing next, again.
23            This is a developed property and it does
24  have 206,000 square feet on it.  We do have three
25  businesses, which is Jim Ellis Collision Center, which
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 1  is right now being looked at by Code Enforcement
 2  regarding their occupational tax license; Interface
 3  Signs, which has a current license Atlantic Limousine,
 4  which I understand is a common carrier, which excludes
 5  it now from being subject to the occupational tax
 6  licenses.  So those are the three businesses we have
 7  there.
 8            Under the standards of review, what's
 9  important to note is that the science and technology
10  component that we keep discussing as being a core item
11  within the GM rezoning area really needs a light
12  industrial zoning category for it to exist.  And so
13  this is one of the reasons is why we look at rezoning
14  this property to M-1, but M-1 with very specific
15  restrictions.
16            And so you'll see that, over time, GM has
17  sold off a number of its properties and these have
18  been rezoned.  Everyone is familiar with Peachtree
19  Pavilion, BrandsMart, Hennessee Lexus, et cetera.
20  There's also a pad site that's very nearby that was
21  looked at as a restaurant.  These are all C-2.
22            But in order to facilitate the technology
23  and science base, this property will need to have some
24  light industrial, and so that's one of the reasons why
25  the staff is requesting that we consider this.
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 1            Now, this property over time may expand in
 2  area depending on the end user, and I'm certainly
 3  hoping that the science and technology component is
 4  successful enough that they do consider that, because
 5  right now we're looking at collectively about 12
 6  acres.
 7            And so based on the core components of your
 8  Comp Plan and also, too, the studies that have been
 9  done on the GM site and its vicinity, the staff is
10  recommending approval of the request to rezone from
11  M-2 to M-1.  We are not requesting any variances from
12  code; however, we're having very specific permitted
13  uses.  And if you reference Ordinance 2008-23, these
14  are engineering and architectural offices, inter-
15  mediate impact facilities, which include the
16  following:  colleges, junior colleges, and univer-
17  sities.  All other intermediate impact facilities are
18  excluded.  Scientific or research laboratories.  All
19  other uses which are not permitted . . . shall be
20  prohibited.  Also as well, we did eliminate as a
21  recommendation all the conditional uses within M-1
22  being excluded from this site.
23            Now, whether this zoning becomes a place-
24  card or not is unknown.  Again, that will have to do
25  in the future with the sale of the GM property.  The
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 1  industrial base might expand a little in terms of
 2  accommodating science and technology; it may decrease
 3  a little.  But right now, these parcels collectively
 4  are developed and they are owned by the same property
 5  owner.
 6            In the back of your package, I also have a
 7  little narrative by the property owner, Interbrand,
 8  LLC, and also too their registration with the
 9  Secretary of State.
10            So that you're aware, although there is
11  space there, the space is perhaps being underutilized
12  in its current capacity.  It could be a core component
13  of the redevelopment of the GM site for science and
14  technology.  That's why I think it's important that
15  the current uses, which really should not be in M-2
16  anyway, be down-zoned to that of an M-1 zoning
17  category.  Now these uses will become legal noncon-
18  forming uses.  So you have to look at the site.  What
19  is there today?  If you consider this to be just for
20  science and technology, will be legal nonconforming
21  until it closes.  So that's one core component for the
22  Council to look at.
23            Are there any questions?
24            COUNCILMEMBER ROCHE: You have to remind me


25  of the science and technology component.  When did we
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 1  actually decide that that's what we wanted there?
 2            MR. HAEBERLIN: Well, I have not received
 3  any specific direction from the Council, but in
 4  looking at the studies that have been done on the
 5  site, that is one of the things that was mentioned;
 6  also, too, looking at the city's Comprehensive Plan
 7  documents that we've adopted as well.
 8            Again, I think it is a good component.  This
 9  site as -- and it's been discussed alot -- this site
10  nothing but commercial retail.  Commercial retail
11  right now is not doing well.  There's a surplus of it.
12  It's not ready at this time to be a component of mixed
13  use because the city does not have a mixed-use zoning
14  category.  So right now, it's being looked at as a
15  placecard.
16            If we were to leave it M-2, all those uses
17  that are normally allowed within M-2 would be there.
18  We would have some control over the site if we down-
19  zone it to M-1.
20            COUNCILMEMBER ROCHE: No.  But I guess what


21  I'm getting at is this:  I don't remember -- I mean
22  I'm not arguing --
23            MR. HAEBERLIN: Sure.
24            COUNCILMEMBER ROCHE: -- the merits or --
25            MR. HAEBERLIN: Sure.
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 1            COUNCILMEMBER ROCHE: -- nonmerits of
 2  science and technology or whatever.  But I'm just
 3  concerned that -- because it came out when we did our
 4  resolution.  I mean we basically in the resolution
 5  said, you know, we're not interested in a stadium.
 6            MR. HAEBERLIN: Correct.
 7            COUNCILMEMBER ROCHE: But for some reason,


 8  there is this new language about biotech component,
 9  and, again, I don't remember us saying that that's
10  what we wanted.
11            And my concern is that if the Council, if
12  the City, if every chance we get, we talk about
13  biotech, and some developer comes along and says, "You
14  know what?  I'd rather do something else," he's going
15  to say, "Oh.  Well, the city wants to go this way
16  instead of that way," and we could be potentially
17  closing a door.  There could be other uses that may be
18  just as beneficial to Doraville citizens and the
19  surrounding area.
20            But it just concerns me that this language
21  seems to be appearing everywhere, and pretty soon
22  everyone says, "Oh, I guess that's what we're doing,"
23  but we've never actually agreed to do that.  So I'm
24  just not sure that that language is appropriate at
25  this point.


Min-U-Script® American Court Reporting Company, Inc. (3) Page 9 - Page 12







 


-Special-Called Meeting with Public Hearings-
November 9, 2009


City of Doraville   
 State of Georgia 


Page 13


 1            MR. HAEBERLIN: Well, one of the things I'm
 2  looking at -- And many of you are familiar with how
 3  Georgia Tech has moved to both sides of midtown.  They
 4  were split by I-75, and over time, they immigrated
 5  from one side, which was the western side, and now
 6  they've come back on the eastern side and become part
 7  of the component of midtown.  And obviously it being a
 8  teaching and science facility, but they've also
 9  integrated mixed use in what they've done over there,
10  so they have become a participant in the redevelopment
11  of that area.  So I look at this site as kind of being
12  akin to what Georgia Tech has done.
13            I am concerned about rezoning it to M-1 and
14  allowing simply all uses within M-1.  Right now we
15  have a situation where it's zoned M-2, and some of
16  those uses could be looked at as detrimental to the
17  city.  So if we do nothing, everything that's allowed
18  in M-2 will have to be allowed at the site.  If we
19  down-zone it with very specific limitations, we will
20  have control over what's placed there.
21            If we have an applicant that comes forward
22  that the City entertains what they would like to do,
23  of course they could rezone it.  But this would not
24  bring the property up to an M-2 zoning ever again.  It
25  would leave it in M-1 zoning.
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 1            COUNCILMEMBER ROCHE: Well, I got all that.


 2  I'm just concerned about all this extra language.  It
 3  looks like we are saying that we want science and
 4  technology, and again --
 5            MR. HAEBERLIN: Okay.
 6            COUNCILMEMBER ROCHE: -- I'm just concerned


 7  that this language has somehow found its way into, you
 8  know, official press releases, et cetera, of the City
 9  Council of Doraville when that's not necessarily what
10  the City Council of Doraville wants or doesn't want or
11  whatever and it may be sending a message that may be
12  discouraging potential opportunities in the future.
13  And unless this Council says, "Oh, we definitely want
14  science and technology," I don't think it should be
15  included in our documentation and I don't think it
16  should be included in our press releases.
17            I'm okay with the concept of changing the
18  zoning.  That's not the issue.
19            MR. HAEBERLIN: Well, again, I -- I do
20  respect that opinion.  I will let you know that if
21  you're not down-zoning it from M-2 to M-1, what --
22  what zoning category would you place it in?
23            COUNCILMEMBER ROCHE: No, I'm not saying


24  that we don't down-zone it.  I'm just saying we can
25  down-zone it but it could be lots of other things
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 1  other than --
 2            MR. HAEBERLIN: Okay.
 3            COUNCILMEMBER ROCHE: -- potentially science


 4  or technology.
 5            MR. HAEBERLIN: Okay.  (Overspeaking)
 6            COUNCILMEMBER ROCHE: All I'm saying is it


 7  looks like we're setting --
 8            MR. HAEBERLIN: (Overspeaking)  Hm?
 9            COUNCILMEMBER ROCHE: It looks like we're


10  setting a direction and saying this is what we want.
11            MR. HAEBERLIN: Okay.
12            COUNCILMEMBER ROCHE: And that's not
13  necessarily what we do want.  That's not necessarily
14  what the Council has agreed on --
15            MR. HAEBERLIN: I understand.
16            COUNCILMEMBER ROCHE: -- that we want that.


17  That's why I'm concerned.
18            MR. HAEBERLIN: Sure.
19            COUNCILMEMBER ROCHE: The down-zoning, fine.


20  I got that.
21            MR. HAEBERLIN: Well, I think the lucky
22  thing that's about this is you have this education
23  component and the colleges, junior colleges and
24  universities to me would be a natural complement to
25  anywhere in the city whether at this site or another
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 1  site.
 2            And so on that basis, if the Council would
 3  elect to change those permitted uses within M-1 that
 4  they would like to see at this site, or the whole
 5  list, I would not necessarily recommend that, but I
 6  think you've got at least three really good uses
 7  listed there.  Whether you want to expand that list
 8  even greater would be up to the Council.
 9            COUNCILMEMBER FLEMING: I had a couple
10  questions.  The 12 acres that we're working with right
11  now, that is not part of the commented 165 acres of
12  the GM property, or it is?
13            MR. HAEBERLIN: Well, it's interesting,
14  because all the discussion about GM, the acreage has
15  never panned out to what the County has represented it
16  as, and I'm using their tax records to determine that,
17  and so I think there's a misnomer out there about how
18  much acreage is GM.
19            I'll be honest with you.  When I first sent
20  the Code Enforcement officers out there to this site,
21  they were not even aware that this site was in the
22  city.  So a lot of people are not really for certain
23  on what this site is and that it was independently
24  owned separate from GM.  Although it's completely
25  surrounded by GM, it looks like GM, and to the naked
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 1  eye driving by, you would think it's GM property, and
 2  because it being industrial, there's not a lot of
 3  activity there.
 4            COUNCILMEMBER PITTMAN: This three
 5  businesses, would that impact -- will this impact the
 6  three businesses?
 7            MR. HAEBERLIN: Well, it would render -- it
 8  would render them legally nonconforming if they're not
 9  included in that list, certainly.
10            The Atlantic Limousine, which we understand
11  is a common carrier, is kind of excluded from occu-
12  pational tax licensing.  I don't know how you would
13  handle that in terms of zoning.
14            ATTORNEY WEED: It's irrelevant.
15            MR. HAEBERLIN: Irrelevant?
16            ATTORNEY WEED: Yeah.  You know, as long as
17  they maintain, they can sell it for what it is now,
18  and as long as -- you know, for ad infinitum they can
19  -- as long as the next owner wants to keep doing the
20  same thing and it's not abandoned for six months --
21            MR. HAEBERLIN: Correct.
22            ATTORNEY WEED: -- it'll always be what it
23  is right now if they want it to be.
24            COUNCILMEMBER PITTMAN: So all three of
25  those businesses.
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 1            ATTORNEY WEED: Correct.
 2            COUNCILMEMBER PITTMAN: That's what I'm


 3  saying.
 4            ATTORNEY WEED: You know, will it impact
 5  them?  Metaphysically, yes, but practically speaking,
 6  no.
 7            MR. HAEBERLIN: And again, it's -- it's my
 8  assumption again -- and a lot of this is based on
 9  assumption -- that as the development of the GM site
10  occurs, this property is going to be more attractive,
11  we assume, for the property owner to sell for a higher
12  density use, for a new use, than to maintain it as
13  light industrial.
14            Again, that's a big assumption that we don't
15  know that will pan out, but that is one of the
16  assumptions we'd have to put in there.  Otherwise, we
17  could rezone the property, for example, to C-1.  And
18  would the property owner be better served by it being
19  C-1?  I don't know.  Again that's a basic assumption.
20            But if you do want a science and technology
21  core or ability to have a university, you need to
22  reserve some land for that.
23            MAYOR JENKINS: If you zoned it C-1 the same
24  as the other, it wouldn't be legal, what's there now.
25            MR. HAEBERLIN: Well, it would be legal


Page 19


 1  nonconforming uses till they closed, and of course the
 2  six-month rule would come into play as well.  So it's
 3  all governed by your legal-conforming provisions of
 4  the Code -- which of course the Council would rewrite
 5  that section and would not address that in quite some
 6  time.
 7            COUNCILMEMBER FLEMING: Correct me if I'm


 8  wrong, but did you not say that limousine service was
 9  considered a common carrier and therefore they aren't
10  required to have a --
11            MR. HAEBERLIN: That is --
12            COUNCILMEMBER FLEMING: -- occupational


13  permit?
14            MR. HAEBERLIN: -- my understanding from the
15  occupational tax clerk.
16            CLERK BLACKMON: Correct.
17            COUNCILMEMBER ALEXANDER: They're regulated


18  like a bus line.  The Public Service Commission
19  regulates them.
20            COUNCILMEMBER FLEMING: So we receive no


21  revenue from them.
22            CLERK BLACKMON: Correct.
23            MAYOR JENKINS: Excuse me, Scott.
24            MR. HAEBERLIN: Yes.
25            MAYOR JENKINS: We will open this for a
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 1  public hearing --
 2            MR. HAEBERLIN: Correct.
 3            MAYOR JENKINS: -- shortly, sir?
 4            MR. HAEBERLIN: Correct.  We're going to do
 5  them separately.  Right now, we're just in the talking
 6  phases of these two properties collectively.
 7            COUNCILMEMBER PITTMAN: So the three
 8  businesses was Atlantic Limousine, Interface, and Jim
 9  Ellis Collision?
10            MR. HAEBERLIN: That is correct.  Jim Ellis
11  Collision has been visited by the City Code
12  Enforcement Officers.
13            COUNCILMEMBER PITTMAN: For what reason?


14            MR. HAEBERLIN: Operating without having
15  paid the occupational tax license.
16            COUNCILMEMBER PITTMAN: How long have they


17  -- do you know?
18            MR. HAEBERLIN: My understanding, since it's
19  been there.  They were under the assumption that
20  because they have an occupational tax license for
21  another address within the city that they were somehow
22  covered at that location as well.
23            COUNCILMEMBER ROCHE: I guess the whole goal


24  of this was to do something with the apparently 142-
25  acre GM property.  I'm not sure why we're -- what the
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 1  urgency is to also rezone these three small parcels
 2  that are adjacent to it.
 3            MR. HAEBERLIN: Well, it's actually two.
 4  And I'll be honest with you.  In looking at this map,
 5  if someone is to look at the property, GM property as
 6  having a value, and then they look at, well, I've got
 7  M-2 next to me, and all those uses are allowed in M-2,
 8  my concern is that that is -- that would be less than
 9  marketable in terms of selling the property.  If the
10  City is endeavoring to have its highest and best use
11  and people see that there could be -- pick something
12  in M-2, the automobile plant there, for example --
13  that they would feel that the property has not
14  adequate controls in order to protect their invest-
15  ment.
16            Because if you look at the whole group of it
17  collectively, by getting rid of this whole M-2 block
18  here, effectively all the heavy industrial on this
19  side of the city is gone, and we have a whole small
20  area right here.  And I would say to the City Council,
21  you really need to consider, does that need to be M-2
22  as well?
23            COUNCILMEMBER BATES: What would be in your


24  opinion the downside of allowing all of M-1 as a
25  permitted use on the property?  I'm good with
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 1  excluding the conditional uses, but what's the down-
 2  side of the M-1 list as it sits?
 3            MR. HAEBERLIN: Of course the downside is is
 4  that, you know, perhaps the property owner feels that
 5  as it's currently being utilized is the best use for
 6  the property and they continue to allow those uses.
 7  You don't really develop any unique core, anything
 8  that's different than any other area of the city
 9  that's zoned light industrial in terms of it being --
10  if it is a specific location.
11            For example, let's say that we'll just use
12  automobiles as an example.  We want an automobile
13  complex.  So we zoned a bunch of land and it was only
14  for that of automobile uses.  Naturally, you would
15  expect automobile sales people or corporations to
16  flock to that area to locate together.
17            So if you are wanting the science and
18  technology base -- which again, I don't know that the
19  Council does want that -- then you need to have an
20  exclusive enclave of that and make it different and
21  unique from that of all the other light industrial in
22  the city which allows essentially every light
23  industrial use.
24            COUNCILMEMBER ROCHE: I'm just trying to get


25  back to the original goal of being here tonight and
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 1  that was to try to apply some sort of zoning on the GM
 2  property to where, you know, bad things wouldn't
 3  happen --
 4            MR. HAEBERLIN: Correct.
 5            COUNCILMEMBER ROCHE: -- for a better way to


 6  put it.  And you know, I was kind of surprised to see
 7  these other properties also included, because I think
 8  that we -- you know, if and when a developer
 9  approaches the City or we approach a developer or
10  however all that works out, whatever they want to do,
11  if it works for us, we're going to rezone it anyway.
12  We are just looking for some place that -- like a
13  holding pattern to just kind of protect the property.
14            MR. HAEBERLIN: Well, and --
15            COUNCILMEMBER ROCHE: And --
16            MR. HAEBERLIN: -- I think that's what I'm
17  trying to do in this situation because I'm trying to
18  protect your GM property from not being redeveloped
19  because it has heavy industrial next to it, because
20  again, remember this is part and parcel of this
21  property.  There's GM property on the southern
22  boundary of this, so it comes around it.  And because
23  these areas are between two public rights of way, it
24  could be argued, again, that the land use encompassed
25  within those two public right of ways collectively
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 1  could at some point be all developed together,
 2  certainly.
 3            So that is a key problem.  If you leave the
 4  M-2, will that generate enough interest for the
 5  redevelopment of the GM site?  I don't know.  My
 6  general gut feeling based on land use is that people
 7  will not be as inclined to purchase the GM site if
 8  they have heavy industrial next to them.  Again,
 9  that's an assumption.
10            COUNCILMEMBER FLEMING: I want to go back to


11  the limousine service.  I'm sorry.  Please help me
12  understand this.
13            If they don't have to apply for an
14  occupational permit, are we saying that they can rent
15  any building in Doraville because they haven't had to
16  come and get an occupational permit?
17            MR. HAEBERLIN: I don't know that I'm
18  necessarily saying that.  I'm saying that we cannot
19  apply making them pay the tax.  I mean they still have
20  to have a certificate of occupancy and all those
21  normal things that a business would have.  I mean we
22  still would protect the public health/life safety
23  component of it but we just cannot collect a tax.
24  Again, that's why we don't use --
25            COUNCILMEMBER FLEMING: Okay.
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 1            MR. HAEBERLIN: -- the word business
 2  license, because it's just a tax.  It's the payment of
 3  a tax.
 4            COUNCILMEMBER FLEMING: Okay.  The next


 5  question I have, which is going to be throughout this
 6  hearing, is has Jim Ellis, Interface Signs, Atlantic
 7  Limousine Service and Interbrand Properties been
 8  notified that we're planning on rezoning their
 9  property?
10            MR. HAEBERLIN: No, ma'am.
11            COUNCILMEMBER FLEMING: Thank you.
12            MR. HAEBERLIN: It's not a current require-
13  ment of the City Code, nor when the Council discussed
14  adding that as an ordinance amendment on the same
15  night this item was discussed, I was not directed to
16  notify these people particularly.
17            COUNCILMEMBER FLEMING: No problem.  Just --


18            MR. HAEBERLIN: Okay.
19            COUNCILMEMBER FLEMING: -- wanted to ask the


20  question.
21            MR. HAEBERLIN: Fair question.
22            COUNCILMEMBER FLEMING: Now, the other


23  comment I have to make is that I'm reading the PC
24  recommendation.  And getting back to Mr. Roche's
25  comment about scientific and research, though I think
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 1  that would be a good fit, they're making a comment
 2  that -- if I'm reading this correctly, that inter-
 3  mediate facilities are excluded and they're commenting
 4  that scientific and research laboratories is one of
 5  those.  And so I was a little bit confused as to what
 6  their --
 7            MR. HAEBERLIN: It may have just been Joe's
 8  typo.  I mean I -- He was at the --
 9            COUNCILMEMBER FLEMING: It's in several
10  different locations.
11            MR. HAEBERLIN: Yeah.  He was at the
12  meeting, and of course I was there as staff.  And they
13  did not specifically alter in any way staff's
14  recommendation, so I think it's just simply the way
15  Mr. O'Connor prepared his notes for you, which seems
16  not to indicate that he was in agreement with the
17  staff.
18            Again, when I was there and present, they
19  read verbatim from the staff report, the conditions,
20  when they made the motion.  So it may have just been
21  how he worded his discussion of the item with you.
22  Unfortunately, that night they did not have a tape
23  recording device present, so they took very detailed
24  -- and a lot of discussion occurred -- very detailed
25  notes, and Joe was in the process of transcribing that
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 1  information in the form of making some minutes.
 2            COUNCILMEMBER BATES: Ms. Fleming, I believe


 3  -- and it took me a little bit to figure it out --
 4  that the following permitted uses are, A, engineering
 5  and architectural offices; B, intermediate impact
 6  facilities; and C, scientific and research
 7  laboratories; but under B, all other intermediate
 8  facilities with the exception of colleges, junior
 9  colleges and universities are excluded.  So C is a new
10  section of permitted uses.
11            COUNCILMEMBER FLEMING: I appreciate your


12  comment, but that truly isn't the way it's reading,
13  and I don't see anyone from the Planning Commission
14  here.
15            UNIDENTIFIED SPEAKER: I was there and --
16            COUNCILMEMBER FLEMING: But it's listed more


17  than once.  If it was just a typo, I could understand
18  it but it's listed more than once in this recommen-
19  dation.  So I'm just asking that as a question.
20            MR. HAEBERLIN: That was not my under-
21  standing.  Like I said, I was in attendance and I
22  didn't -- I was not directed any specific questions on
23  that.  And my understanding is -- and again, they used
24  the staff report, the recommendation, in making their
25  motion.  It may have just been the vernacular of how
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 1  he has prepared his minutes.
 2            My understanding is that the Planning
 3  Commission was supporting staff's recommendation as it
 4  was written.
 5            COUNCILMEMBER BATES: It's verbatim on page


 6  7 of the staff report.
 7            COUNCILMEMBER ROCHE: My concern about a


 8  college, junior college, university is there could
 9  potentially be something that would -- if it was a
10  public entity, it could vanish from our tax base.
11  That's something to be mindful of, so that's why I'd
12  be a little concerned about that.
13            MR. HAEBERLIN: So I guess the core
14  situation does come down to these 12 acres, do you
15  consider it integral to the GM site or not?  And like
16  I said, since GM surrounds it -- it's essentially on
17  three sides and there's a public right-of-way fronting
18  it -- to me, it's part of the land use for how you
19  would develop the GM site.
20            And then certainly on the southern boundary
21  you've got some natural dividing lines such as
22  railroads that cut off the land which we call the
23  spur, south Peachtree Road, from this huge chunk of
24  property.  Again, that's an area that I think the City
25  Council should entertain as to whether that should
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 1  remain heavy industrial.
 2            COUNCILMEMBER BATES: So if we were to down-


 3  zone this from M-2 to just straight M-1, the three
 4  recommendations, the engineering and architectural
 5  offices, intermediate impact facilities, and
 6  scientific and research laboratories would be included
 7  in that comprehensive list of M-1 along with all the
 8  other permitted uses.  So --
 9            MR. HAEBERLIN: That is correct.
10            ATTORNEY WEED: I think I can answer part of
11  Councilman Fleming's concern.  I think what has
12  occurred here is they simply wrote a list without
13  using any intervening grammar, because on page 18 of
14  36 of the actual ordinance itself, at the bottom, you
15  find engineering and architectural offices, period.
16            And then on page 19 of 36, there is the
17  definition of intermediate impact facilities which
18  lists all the ones here but it also lists industrial
19  training facilities, simulated industrial environ-
20  mental classroom instruction, radio and television
21  transmission facilities, water and sewerage plants and
22  water storage facilities.  Clearly, that's the list
23  that was not included.  That's what they intended.
24            And then when you turn to page 21 of 36,
25  then the next thing on that list would be scientific
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 1  and research laboratories, period.
 2            So this is really just an example of it's a
 3  laundry list.  The scientific and research labora-
 4  tories in my opinion is not connected to the middle
 5  language.
 6            MR. HAEBERLIN: Correct.  You could label --
 7  essentially the tile sets here, you label as one, two
 8  and three.  They're separate line-item categories from
 9  your Zoning Ordinance, and I probably should have --
10  Well, our Zoning Ordinance does not even identify
11  those by numbers, and so there are separate -- three
12  separate categories, so Mr. Weed is correct.  And it
13  was my intention to exclude those intermediate impact
14  facilities that you read out earlier.
15            COUNCILMEMBER FLEMING: And though Mr. Bates


16  was referring to your recommendation as page 7, I was
17  referring to the actual PC report --
18            MR. HAEBERLIN: I understand.
19            COUNCILMEMBER FLEMING: -- that Mr. O'Connor


20  provided.
21            MR. HAEBERLIN: And those were prepared
22  independently of me, so --
23            COUNCILMEMBER FLEMING: Correct.  Thank you.


24            MR. HAEBERLIN: -- I just provided them to
25  you guys.
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 1            Are there any other questions?
 2                           - - -
 3                       (No response)
 4                           - - -
 5            MR. HAEBERLIN: I was really looking at this
 6  core group in terms of this side of the city.  You
 7  know, if this property here was rezoned and then later
 8  on this was down-zoned, the remaining heavy industrial
 9  would be on the other side of the city, much of it
10  being tank farms, obviously; some of it, undeveloped
11  property.
12            COUNCILMEMBER BATES: So let me -- let me


13  summarize for you where I'm at.
14            MR. HAEBERLIN: Okay.
15            COUNCILMEMBER BATES: Part of me agrees with


16  your recommendation of the three types of business --
17  the engineering, the science and technology and the
18  intermediate impact.
19            I'm not particularly excited about creating
20  nonconforming uses of what actually may be viable
21  businesses on that property but I'm not interested in
22  allowing the comprehensive M-1 list to go in.
23            So I'm stuck in between modifying your list
24  to add in additional pieces compared to creating three
25  nonconforming properties or excluding possible
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 1  businesses that may actually be viable and may be part
 2  of a comprehensive redevelopment plan.
 3            So I can't speak for anybody else on
 4  Council, but those are my concerns with what we've got
 5  before us right now.
 6            MR. HAEBERLIN: And that's one of the things
 7  I struggle with as well.  And as you recall, we've had
 8  so much discussion about the Jim Ellis site, okay, the
 9  existing Jim Ellis Porche dealership.  It does not
10  meet the requirements acreage-wise, obviously.  It's a
11  legal nonconforming use.  And should at some point Jim
12  Ellis consider purchasing additional lands around it
13  -- as you're aware, there's a lot of vacant properties
14  around this location, and I guess we would describe
15  that as the Carver -- Carver Circle or Carver Hills
16  locations -- Mr. Ellis could bring up the acreage
17  certainly of his site for that of being a legal use.
18  But like the Hennessee site -- You know, essentially
19  we have no car lot in the city that meets the
20  criteria.  And so if he wanted to relocate his other
21  portion of his facility adjacent to where he is today,
22  he could look at purchasing land to bring up the
23  threshold and also, too, doing the appropriate zoning
24  together.
25            And so there still is potential.  It's
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 1  certainly not meant to drive any particular business
 2  out of the city.  I don't know why they chose to put
 3  the body shop location on another tract of land
 4  perhaps when they had available lands around them.  I
 5  don't know the full history on what is around them,
 6  but there is a lot of vacant property.
 7            So I do agree with your methodology,
 8  Councilman Bates.  And my mindset is that over time
 9  as the land that Jim Ellis occupies now becomes more
10  valuable, that it's property owner redevelops that
11  site and then moves some of those tenants to other
12  locations or they perhaps purchase more land in the
13  city and develop their own sites.  And certainly Jim
14  Ellis already has land in the city independently of
15  these other folks.
16            COUNCILMEMBER ROCHE: Moving right along.


17            MR. HAEBERLIN: Waiting to see if the
18  Council has --
19            MAYOR JENKINS: Any more discussion?
20            MR. HAEBERLIN: -- any additional questions.
21  If not, we can -- we can go to the public hearing
22  section, and we can always go back in further discus-
23  sion.
24            Let's do this.  We're going to do this
25  separately.  3A, which is the 5.64 acres which is 5849
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 1  Peachtree Road which is M-2 to M-1, is there anyone
 2  present tonight that would like to speak for that
 3  petition?  If you'd please raise your hand?
 4            We got one?  Okay.  You'll be allowed under
 5  the rule, 10 minutes, up to 10 minutes since there is
 6  only one.  And also speak your name and your address
 7  when you come to the podium.
 8            MS. FRAYSSE: Susan Fraysse, 3971 Spanish
 9  Oak Drive.
10            I don't need 10 minutes, but I sat through
11  the Planning Commission meeting, and it's unusual that
12  neither Joe nor, you know, Ben or some of the others
13  aren't here tonight, but I wanted to speak to you that
14  they did consider and ask lots of questions.
15            They were looking at and they were
16  persuaded, as was I, that Scott's idea of developing
17  all of those pieces together, of making it possible
18  for them to be developed together rather than just
19  chunking and piecing things with different sorts of
20  zoning.  I think it open things up, gives it more
21  possibilities, and we want to do --
22            And there was a lot of discussion, too,
23  about the placeholder nature.
24            And I think, Mr. Roche, you sound like you
25  already understand how that works.  That's a decent
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 1  thing.
 2            This is not the ultimate end-all zoning for
 3  this property, any of them.  It's a placeholder to
 4  stop bad things from happening, and that's what most
 5  people that I've talked to in the city want and it's
 6  certainly what I want.  It's while we're rethinking
 7  what we want to do with that area.  But it will stop
 8  anything from coming in now to throw a monkey wrench
 9  into our long-term plans, so I'm very supportive.
10            MR. HAEBERLIN: Okay.  Those who would like
11  to speak against 3A, please raise your hand.
12            Just one, Tom.  Again, up to 10 minutes
13  since there's only one.
14            MR. HART: There was quite a few statements
15  made about Ellis and all the property available to
16  them.  When Ellis was put together as a dealership, it
17  was a GMC truck dealership there.  They had to
18  purchase additional piece of property, and Dekalb
19  County got together with the City of Doraville and put
20  it all in one -- put it into the city of Doraville
21  with the help of Vernon Jones, and the Mayor at the
22  time was Gene Lively.
23            It's butted up against residential
24  properties with buffers.  They're probably good
25  neighbor to that neighborhood.  They can't fit into
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 1  the current zoning because they don't have 600 feet of
 2  frontage and probably never will.  That's in the
 3  current law.  The Lexus dealer conforms to that
 4  because they have a big, wide curve in the road there
 5  that the property faces.  So assumptions that they
 6  could just move the body shop willy-nilly someplace
 7  else in the city is not true.  But like I said, I'm
 8  not speaking on their behalf.
 9            The second thing is that the property owners
10  and the people that rent those properties are not here
11  tonight to voice their opinion, and it goes back to
12  this doing the minimal notification.  And we have a
13  piece of property dealing with General Motors.  It's
14  142 acres or whatever.  It's worth tens of millions of
15  dollars.  And we've got property with people's
16  personal investment over there that are tens of
17  millions of dollars.  And yet we don't notify them;
18  they don't have any voice.
19            And I think that the City needs to look at
20  that very carefully.  And if we have problems with
21  surrounding cities such as Dunwoody, Chamblee and
22  Dekalb County, and all these properties could -- could
23  and sh- -- and are possibly adjacent to all those
24  cities because of the different property owners
25  involved here between the GM, the Ellis group, and the
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 1  various dealership owners, they are adjacent to
 2  Chamblee.  They are adjacent -- they could be adjacent
 3  to Dunwoody by the purchase of a couple pieces of
 4  property.  And so you're going into a situation, if
 5  you're not careful, of forcing the hand of some people
 6  to move it into another jurisdiction.  They don't have
 7  to stay there, you know.
 8            And I would say that the use of those
 9  properties could be limited, but we're now muddying up
10  C-1 and C-2 to accommodate this change from M-1 and
11  M-2 down to C-1, and I don't believe any of these
12  property owners have petitioned to have the City
13  change it.
14            We're just going on again -- and this
15  happened on Buford Highway with unintended conse-
16  quences -- with property owners with empty buildings,
17  they can't put anything in them, and the City is in --
18  we're in the middle of a recession, and the City
19  continues with this anti-business attitude they have,
20  hoping something good will happen.
21            And that's why I oppose it.  Thank you.
22            MR. HAEBERLIN: The next public hearing
23  would be 3B, which is 0 General Motors Drive, rezone
24  from M-2 to M-1, 5.77 plus or minus acres.
25            If there's anyone who would like to speak
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 1  for this petition, please raise your hand.
 2            Susan?  Just one.  Up to ten minutes.
 3            MS. FRAYSSE: Susan Fraysse, 3971 Spanish
 4  Oak Drive.
 5            Again, there was discussion and elaboration
 6  of the proposal by the staff, and all of the Planning
 7  Commission agreed with it.  I agreed with it and
 8  supported with it.  We saw all three of these
 9  properties as -- you know, with the staff recommenda-
10  tion, and I hope that you-all will do so again
11  tonight.
12            MR. HAEBERLIN: Those who'd like to speak
13  against 3B, please raise your hand.
14            Tom, again up to 10 minutes.  There was just
15  one.
16            MR. HART: I believe this is the site that's
17  adjacent to the retention pond that's on the property.
18  I believe so.  And the reason why there's a retention
19  pond -- there's not only a retention pond; it's also a
20  stream called Bolling Creek that runs through the GM
21  property that comes out of the aquifer that makes what
22  used to be a parking garage of MARTA until it fell
23  over because no one figured out there was a water
24  aquifer under there.  And there's Chestnut Creek flows
25  out the other side of that hill.  And so we're not
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 1  looking at the environmental issues here; we're just
 2  looking at protecting this piece of property for a use
 3  that is yet to be determined because no one has an
 4  idea of what they want to do.  They just want to,
 5  quote, rezone it.
 6            And I think it would be best if we -- if we
 7  talk to the property owners that own this property and
 8  work with them for the redevelopment of the property
 9  with a -- with a professional -- professional
10  developing firm that has expertise in these large
11  areas.
12            This is the most important piece of property
13  probably in the state of Georgia, and what we're doing
14  now, we're starting to parse it up.  It's important
15  because it's so large, but most of all it's important
16  because of its transportation sources -- heavy and
17  light rail.  We've talked about this endlessly for the
18  last five or six years, how important that piece of
19  property is.  It's even got a power substation there.
20            So it's not something that needs to be
21  chopped up in tiny pieces or developed like the 46
22  acres are at the end of the plant property, which is
23  BrandsMart, the Lexus dealer and the HMart.  If that's
24  a continuation of this property, and also when we
25  break it up into pieces like this, that's the kind of
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 1  development that we're going to be looking at.
 2            So I think that, you know, for a variety of
 3  issues, that we need to maybe rethink this and work
 4  with the property owners there and come up with a
 5  better solution.  Thank you.
 6            MAYOR JENKINS: Discussion at the table?
 7            COUNCILMEMBER FLEMING: I had one other


 8  question.
 9            Mr. Haeberlin, we -- and Mr. Weed, I think
10  you both talked about a village center zoning --
11            MR. HAEBERLIN: Correct.
12            COUNCILMEMBER FLEMING: -- or a PUD is --


13  were sort of known, you know, that --
14            MR. HAEBERLIN: Correct.
15            COUNCILMEMBER FLEMING: -- that you both


16  would be working on that.  I was wondering how soon we
17  might be able to see some type of zoning, that
18  particular ordinance, and is that what you intend to
19  actually have as an overlay on all of that property
20  over there eventually?
21            MR. HAEBERLIN: Well, we -- I have worked on
22  our village overlay; however, there's a situation that
23  kind of puts the cart before the horse.
24            You've got a bunch of other zoning
25  categories which the City has not rewritten, and those
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 1  zoning categories which would be critical to having
 2  mixed use do not support having mixed use right now.
 3  For example, you have apartments at 12 units an acre.
 4  And I'll be honest with you.  No apartment developer
 5  is going to come to the city of Doraville and buy
 6  apartment land for 12 units an acre.  They want
 7  somewhere between 35 and 50 units per acre. Okay?
 8            So some of the underlying zoning categories
 9  that we've not yet gotten to, even though we've got a
10  lot accomplished -- some of the underlying zoning
11  categories need to be thought through, and they will
12  provide the basis for this village overlay.
13            I don't like to use the word PUD, planned
14  unit development.  Has a negative connotation and
15  generally means, number one, private roads, which we
16  don't want.  Number two, it also means a relaxation on
17  dimensional standards -- lots of variances, no
18  buffers, more impervious, et cetera.  And again, I'm
19  not necessarily advocating that.
20            And since these two parcels that we're
21  talking about just right now are separate and discrete
22  from that of GM, realizing that there's already a
23  building on the site -- of course it wouldn't meet any
24  stringent architectural requirements for a village
25  overlay.
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 1            Additionally as well, these two parcels
 2  exist as they are.  They are separate tax parcels, and
 3  somebody could essentially sell them today.  There are
 4  some environmental concerns on a portion of this
 5  property.  I think that you'll find that what GM was
 6  it sold off some of its very environmentally sensitive
 7  lands, and the person has bought land that has little
 8  -- little development potential.  So I think that's
 9  really what we're dealing with now.  Even though
10  there's a building on a portion of the site, there's a
11  lot of the site that's really not useful other than
12  for greenspace.
13            So would eventually this property be a
14  component of a mixed use or village overlay?  Yes.
15  But I don't think the City is ready in terms of its
16  other ordinances to put that mixed-use ordinance
17  before the Council at this time.
18            COUNCILMEMBER FLEMING: But looking at the


19  overall picture and the vision for that, the GM
20  property --
21            MR. HAEBERLIN: Yes.
22            COUNCILMEMBER FLEMING: This is a stop-gap,


23  as we all know right now.
24            MR. HAEBERLIN: Correct.
25            COUNCILMEMBER FLEMING: So this stop-gap
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 1  isn't going to last very long before a developer comes
 2  in and we're going to have to do something.  And if we
 3  don't have something in place, then we are going
 4  against our own ordinances if we don't have something
 5  available.
 6            MR. HAEBERLIN: Well, I caution you, there's
 7  a lot of people that have come before the Council and
 8  tried to act as though they were consulting you on
 9  items.  Okay.  If you end-zone this property to that
10  of mixed use, you will never go through a development
11  of regional impact, okay, and you will lose out on all
12  that opportunity for information gathering or placing
13  conditions, for having infrastructure built by a
14  developer.
15            And so as your staff, I have to be very
16  cautious with you.  Although I definitely want to
17  protect the city, and I think that the placecard
18  zoning is important, and portion of this property that
19  we're talking about now -- because remember, we're
20  only talking about this 12 acres -- some of it may
21  expand to be more, depending on the science and
22  technology base, some of it may decrease.  Okay.
23            But in no respect do I want you to take this
24  to a zoning category which does not give you control
25  over the property.  If you were to rezone this now
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 1  mixed use, you would lose a lot of elements of control
 2  of this property and you would have to be prepared as
 3  the City to build lots of public roads, put in lots of
 4  infrastructure without any real advice from folks such
 5  as the Georgia Department of Transportation, GRTA,
 6  MARTA, all these other components.  And so for the
 7  time being, this truly is a placecard zoning.
 8            COUNCILMEMBER FLEMING: Back to my original


 9  question, time frame.
10            MR. HAEBERLIN: Again, we don't --
11            COUNCILMEMBER FLEMING: Time frame of


12  village overlay zoning available for us.
13            ATTORNEY WEED: I could give you one
14  tomorrow.  I mean I spent five years drafting one in
15  the city of Hapeville so I know quite a lot about
16  that.
17            What I will say, though, is Mr. Haeberlin's
18  convinced me of his particular position with regard to
19  this matter.  As your lawyer, my main concern now is
20  to have a safekeeping zone here, whatever it may be.
21            The next step of course would be moving
22  beyond that to what is the appropriate zone long-term?
23  And I think the key there will be who steps up to the
24  plate to develop that?
25            And you know, bear in mind that, you know,
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 1  you, the governmental body, have every legal right to
 2  work with whoever the owner or end user of that
 3  property is going to be.  Some end user may want you
 4  to go ahead and rezone it to XYZ; some end user may
 5  want to work with you to get it zoned to ABC.
 6            So I will say this.  I've kind of done -- I
 7  wouldn't say I've done a one eighty, but Mr. Haeberlin
 8  has convinced me about the rightness of his position
 9  to have a safety cap placeholding zoning now and then
10  get the right zoning on it when the developer comes
11  forward -- or developers.
12            But as far as if you want to look at a
13  couple of drafts, I can get those to you tomorrow.
14            COUNCILMEMBER FLEMING: No.  Mr. Haeberlin


15  indicated that he needed to or he felt that something
16  more important was to get the -- the apartment --
17            MR. HAEBERLIN: Remainder --
18            COUNCILMEMBER FLEMING: -- the other --
19            MR. HAEBERLIN: The remainder of the zones,
20  yeah.
21            COUNCILMEMBER FLEMING: So I'm not pushing


22  to get this done.  I just want to hear --
23            MR. HAEBERLIN: Yeah.
24            COUNCILMEMBER FLEMING: -- a realistic time


25  frame.  That's all.
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 1            MR. HAEBERLIN: R-2, R-3, R-4, with the
 2  holidays coming up, I -- reasonable expectation, we
 3  had a lot more come on our plate than I expected.  I
 4  would hope by the end of January of next year that
 5  R-2, R-3, R-4 have been addressed and adopted or at
 6  least significant work.  Okay.
 7            The village overlay is going to take a lot
 8  of work.  Architectural, which we've already kind of
 9  put out a draft of, is going to take a lot of work.
10            But again this comes back to basic
11  assumptions.  If the Council is not wanting to support
12  multi-family any greater than 12 units an acre, you
13  can forget mixed use.  It's not going to occur here.
14  And so those are some difficult pills to swallow, I
15  understand, because you've not had any true multi-
16  development here in years and you -- you don't have
17  what I would call Class A apartments -- Class A, I
18  didn't want to say "classy" -- Class A apartments in
19  the city.  You don't have luxury apartments.  Okay.
20  And so you have some very difficult pills to swallow
21  in terms of looking at density, because, again, if you
22  won't support higher density multi-family, condo-
23  miniums, single-family attached, townhomes, some sort
24  of configuration -- you know, live/work/play -- if you
25  can't . . . if you can't accept the density component,
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 1  the mixed use will never occur.  And so I think we
 2  need to get through those basic assumptions in those
 3  other categories and build towards that mixed-use
 4  zoning.  Mixed-use zoning certainly, since we've
 5  worked on it, I've worked on it, could come very
 6  quickly after those remaining zones.
 7            COUNCILMEMBER FLEMING: Okay.  Thank you.


 8            MR. HAEBERLIN: Next six months.
 9            COUNCILMEMBER BATES: But couldn't the
10  village overlay zoning have separate criteria for
11  density?
12            MR. HAEBERLIN: It could.
13            ATTORNEY WEED: And indeed it will, I feel
14  confident.
15            MR. HAEBERLIN: It could.  But the rest of
16  your code generally does not support any density.  We
17  have to be realistic on that.
18            COUNCILMEMBER BATES: Understood.  But
19  they're not -- they're not mutually exclusive.  They
20  could be done independent of each other.
21            ATTORNEY WEED: Absolutely.  I mean it's --
22  well, I mean -- and I hate to refer back to Hapeville
23  again but I will because we went -- the Council there
24  went through all of these issues.
25            In Hapeville, they had over -- over 50
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 1  percent rental, close to 60 percent rental -- I
 2  believe the actual number was 62 percent rental -- of
 3  the entire city were rental properties.  And I've been
 4  a renter.  You know, renters are not bad.  But the
 5  point is for stabilization of most municipalities,
 6  that much rental is not appropriate to have a tax base
 7  and a viable community.
 8            So they dealt with the density issue.  That
 9  was one of the hardest things that they had to deal
10  with for that very reason.  They wanted, you know,
11  single-family home ownership, they wanted multi-
12  family/condo/townhouse ownership.  And the compromise
13  they reached were extremely high-end buildings that
14  were initially rental units but after a certain period
15  of time had to be converted to condominium form of
16  ownership, and we went through all the legal machina-
17  tions to have that guaranteed.  That was the
18  compromise that was reached.
19            So literally, Doraville is on the very
20  beginning of all of that process.  So will the zone,
21  depending upon who the developer or developers are,
22  will have a life of its own, its own identity, without
23  reference to the rest of the zoning ordinance?
24  Undoubtedly, it will.  In fact, I think that's the
25  only way to make it work in my opinion.
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 1            MR. HAEBERLIN: Again -- and I think that
 2  you're pursuing something that most people don't have.
 3  Most communities that have, for lack of a better term,
 4  PUD, what they do is they just take all the components
 5  of the zoning categories, they zone parcel C-1, this
 6  parcel O-I, this parcel R-1, this parcel R-2.  Okay.
 7  We're not seeking to do that.  We're talking about a
 8  vertical zoning situation where the first floor might
 9  be retail or offices, the second floor might be
10  residential or a hotel or some component.
11            So we're seeking to do something that's
12  really different that doesn't exist in most commu-
13  nities, and I would feel more comfortable with you
14  addressing some of your other density concerns first
15  in terms of this ordinance even though they are
16  separate and distinct.
17            But if you cannot get past this basic
18  discussion of density, you're going to have to allow
19  density somewhere -- are you going to allow it in any
20  of the other areas of the city? -- because much of
21  your Comp Plan is based on a mixed-use redevelopment
22  strategy that includes these items; so really, your
23  New Peachtree Road is supposed to be developed in this
24  fashion.
25            So you've got a lot of core components.
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 1  They all have to work together.  I'm not looking at
 2  the GM site as just one component sitting over here.
 3  It's part of the overall development of the whole
 4  city.  And a fine example is New Peachtree because
 5  that's what your Comp Plan tells you to do with that.
 6            ATTORNEY WEED: One other thing I'd like to
 7  add and then I'll turn this back over to Scott:  this
 8  is all contingent upon what the Council wants to do.
 9  In other words, from the legal branch, I can write you
10  anything you need.  I will create whatever tool you
11  need in your tool box.  But first you've got to decide
12  what it is you want to build and then you're going to
13  figure out if you need a hammer or you're going to
14  need a saw or whatever tool you need, and that will
15  have to come from the leadership.  The tools are --
16  that's easy.  The easy part.
17            So if you want -- In Hapeville's case, they
18  didn't want -- it never occurred to them to have a
19  scientific university research center.  Never was on
20  the horizon.  What they wanted to combat was, you
21  know, continued degradation of the community.  They
22  wanted single-family homes and they wanted more young
23  people and, you know, young couples with children and
24  places where people could grow old.  That was their
25  stated goal.  We built the zoning to accomplish that
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 1  goal.
 2            We can build you whatever you need, but
 3  you've got to decide what it is you need, what is the
 4  goal.
 5            COUNCILMEMBER ROCHE: Well, but again, we


 6  have to work with, you know, what the developer -- We
 7  could decide we want, you know, apartment houses but
 8  if no one -- if the developer says, well, there's a
 9  million apartments now in this area, we're just not
10  going to build it, we can want it all day long.
11            ATTORNEY WEED: And that --
12            COUNCILMEMBER ROCHE: It doesn't mean it's


13  going to happen.
14            ATTORNEY WEED: That's exactly my point.
15  It's a two-way street.
16            COUNCILMEMBER ROCHE: Right.
17            ATTORNEY WEED: You can't just wait for some
18  -- the mythical developer to come.  You're also going
19  to have to do something, too, I think.  Now, that's up
20  to the Council to decide where that combination is.
21            The council in Hapeville, they literally
22  bought up all the land they could buy from Delta.
23  They literally went ahead and did a mixed-use type of
24  zone because they had a clear vision of what they
25  wanted to do.  And then the developers came and the
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 1  money came afterwards after the government spent the
 2  money.  So that's how it worked over there.
 3            So you're going to have to figure out, you
 4  know, do you want the -- What do you want?  Do you
 5  want the cart to follow the horse?  Do you want the
 6  horse to follow the cart?  But those are the decisions
 7  you're going to have to make, and we'll follow up with
 8  the proper legislation whenever you need it.
 9            COUNCILMEMBER ROCHE: Yeah.  I think that


10  our point of being here tonight was just to put it in
11  some kind of a holding pattern so that if a developer
12  comes to us and says I want to build mixed use with a
13  million condos, then fine, or if General Electric
14  shows up and says we want to build our new
15  international corporate headquarters there, we can do
16  that, or if Piedmont Hospital says we don't like all
17  our big jumble of buildings, we want to start from
18  scratch and build a brand new hospital that's
19  efficient, you know, we can be open to that too, you
20  know, or whatever, you know.
21            MR. HAEBERLIN: I think if --
22            COUNCILMEMBER ROCHE: If someone wants to


23  build a golf course and it's financially viable, you
24  know, who knows, you know.
25            MR. HAEBERLIN: It's important, like I said,
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 1  with the Comp Plan, if you could look at this broad
 2  category of mixed-use redevelopment opportunity and
 3  you look at where it's specified in the city, you say,
 4  wow, we have a lot of work we want -- we need to do.
 5            We were talking about kind of doing it and
 6  perhaps they will come.  I think that if you did
 7  change your density for multi-family right now, you
 8  would have people looking at your existing multi-
 9  family sites.  They're not, because they don't see it
10  as viable.
11            And so can we assist in some respects in
12  these redevelopment scenarios?  Yes.  And so it's not
13  just that site because your Comp Plan identifies that
14  site no different than it does lots of other areas in
15  your city, so we need to be prepared for those areas
16  as well.
17            COUNCILMEMBER FLEMING: Thank you.
18            MR. HAEBERLIN: Uh-huh.
19            COUNCILMEMBER BATES: So are we considering


20  changing this to a specified placeholder or a generic
21  placeholder?  That's what the question boils down to.
22            Mr. Haeberlin has suggested a very limited
23  scope, a specific placeholder.  I hear some concern
24  from Council that there may be a desire to have a more
25  broad placeholder.  My concern with the broadness,
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 1  even though it might be temporary, is that there are
 2  some noncombative, non- -- what's the word I'm looking
 3  for? -- -compatible uses that could go in there under
 4  an M-1 broad category, like wastewater treatment
 5  plant.  I don't think that's compatible with a
 6  potential mixed-use redevelopment site.
 7            COUNCILMEMBER ROCHE: I wouldn't think
 8  anyone would buy that property to put something like
 9  that there.  I mean the property is I would think more
10  valuable to something else.  But I -- I think we're on
11  the same page essentially.
12            Frankly where I'm at right now -- and I
13  think we have one more public hearing on the main
14  part, parcel -- but I don't feel like we need to
15  really worry about 3A, B and C right this minute.  I
16  think that my main concern was 3D.  And you know, to
17  rezone these other areas, some of which have existing
18  businesses on them, I don't -- unless it's really
19  urgent --
20            COUNCILMEMBER BATES: But as it sits right
21  now, if -- and we'll just use Jim Ellis Collision
22  Center.  If they wanted to sell it to Shooters II,
23  they could do that, and we'd get a brand new adult
24  entertainment facility.
25            COUNCILMEMBER ROCHE: They don't own the


Page 55


 1  property.
 2            COUNCILMEMBER FLEMING: Well, either way,


 3  it's a --
 4            COUNCILMEMBER BATES: If Interbrand wants to


 5  put Shooters II there, guess what?  We've got a brand
 6  new adult entertainment facility.
 7            MR. HAEBERLIN: You know, a lot of this
 8  culminates from -- and this is when we wrote all these
 9  codes -- people kind of freaked out about all these
10  uses being listed.  Well, remember, your old code was
11  so limited, so narrow, everybody was trying to figure
12  out, does this fit under M-1? does this fit under M-2?
13  Nothing was defined.  So now we have these huge lists
14  of permitted uses and it kind of freaks you out
15  because you go, "Oh, my God.  All that stuff is
16  allowed in light industrial."  Well, guess what?  It
17  was allowed before, because it was interpreted there.
18  Now we've made a decision on where it is to go.
19            COUNCILMEMBER ROCHE: I'm just concerned, as


20  Councilman Bates mentioned earlier, if we rezone this,
21  then we've taken two existing businesses and suddenly
22  turned them into nonconforming uses, and that concerns
23  me.
24            COUNCILMEMBER BATES: If we limit -- if we


25  limit the scope.  If we expand it to include all of
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 1  M-1, then they're perfectly fine and can function
 2  because they're both allowable under M-1.  But then if
 3  we allow all of M-1, then we're allowing all of M-1.
 4            MR. HAEBERLIN: And that seems to be -- some
 5  of your early endeavors -- remember I came here first
 6  when you guys first addressed the car lot ordinance,
 7  the M-1 ordinance that came before the rest of the
 8  M-1.  Okay.  It seemed to have been your endeavor at
 9  the time to limit certain uses in certain areas of the
10  city.  And so to me, this is -- it's naturally akin to
11  that.
12            We're not shutting anybody down who has a
13  valid operation.  They are --
14            COUNCILMEMBER ROCHE: I got that.
15            MR. HAEBERLIN: -- choosing of their own
16  volition to leave or to go out of business.
17            And certainly you're -- of the contracts
18  I've had other than very rural areas, you're one of
19  the few areas that I've ever had that has this much
20  heavy industrial zoning.
21            MAYOR JENKINS: Any more discussion?
22            We're still on 3B; is that correct?
23            MR. HAEBERLIN: No, sir.  We've actually --
24  in terms of order, we would act first, some activity I
25  guess on 3A and then 3B, because we've heard from the
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 1  public, we've conducted our public hearings, and you
 2  guys are in your fact-finding portion of it.
 3            COUNCILMEMBER FLEMING: I think there needs


 4  to be some type of restriction, Mr. Bates.
 5            COUNCILMEMBER BATES: I agree.  It's just
 6  how restrictive do we want to go?  Do we want to --
 7            COUNCILMEMBER FLEMING: Maybe we . . .
 8            Of course that's probably not legal putting
 9  a moratorium on those particular properties and all
10  uses come before us to determine whether we really
11  want them there or not.
12            ATTORNEY WEED: Well, you could -- you know,


13  we could -- you could draft an ordinance making, you
14  know, a certain area M-1 Conditional where every use
15  that's in M-1 is made conditional and they have to
16  have a conditional-use hearing before you.  I mean you
17  could do that.  You can't do it tonight because you
18  have to -- you'd probably have to -- you'd have to
19  write an ordinance to effectuate that.
20            MR. HAEBERLIN: Well, remember, of something
21  in M-1 comes before you on your plate that you really
22  desire, we can do what I call a zoning modification.
23  And Mr. Weed always calls it a rezoning.  But it's
24  just changing the conditions of the property.  Okay.
25  You could add back anything into those conditions that
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 1  you wished, if you so desired, through a simple
 2  -- through another hearing -- and again, Mr. Weed
 3  calls it a rezoning; I call it a zoning modification
 4  or a change of conditions -- amending that which
 5  you've previously approved to include maybe one more
 6  use or two more uses or whatever; again, whatever
 7  comes before you.
 8            COUNCILMEMBER ROCHE: What about the uses


 9  that are there now?  Why couldn't we add those uses?
10            MR. HAEBERLIN: You could.  That's -- if
11  that is your desire.
12            COUNCILMEMBER ROCHE: That way, we're not


13  turning them into nonconform- --
14            I mean frankly, I think when a developer
15  comes along, they're going to want to purchase these
16  properties too, and, you know, it's going to be a moot
17  point but --
18            MR. HAEBERLIN: I would hope so.
19            COUNCILMEMBER ROCHE: -- eventually.
20            I just feel uncomfortable about changing
21  someone's current -- you know, suddenly making someone
22  a nonconforming use --
23            MR. HAEBERLIN: Again --
24            COUNCILMEMBER ROCHE: -- unless I've got a


25  really, really big reason not to.
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 1            MR. HAEBERLIN: -- to me, it's no different
 2  -- and I hate to say this, but in all the other zoning
 3  categories we've done, as a result of the general
 4  disarray for the last 40-some odd years of zoning in
 5  the city, a lot of our ordinances have created legal
 6  nonconformities, and it's there everywhere.  And so
 7  this really is no different than a Buford Highway
 8  business.  We had some criticism earlier over that.
 9  But at some point in time, it had to be done.  And you
10  the Council can always entertain adding back anything
11  into M-1 if you have a particular applicant that you
12  think has a use that will be perfect for that site.
13            COUNCILMEMBER ROCHE: But could we do it as


14  part of this rezoning for these specific parcels?
15            ATTORNEY WEED: Yes.
16            MR. HAEBERLIN: Uh-huh.
17            COUNCILMEMBER ROCHE: So we could make a


18  motion to rezone parcel 18-322-02-004 from M-2 to
19  M-1 plus include whatever the body shop is and the
20  sign store --
21            MR. HAEBERLIN: Uh-huh.
22            COUNCILMEMBER ROCHE: -- as an allowed --


23            MR. HAEBERLIN: Correct.
24            COUNCILMEMBER ROCHE: -- use for this parcel


25  and this parcel only.
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 1            MR. HAEBERLIN: Correct.
 2            COUNCILMEMBER ROCHE: All right.  I'll make


 3  that motion.  Get out of here sometime tonight.
 4            COUNCILMEMBER BATES: Do we have to do these


 5  one at a time, A and B, or can we combine then?
 6            COUNCILMEMBER ROCHE: That's what I meant.


 7  We'll --
 8            MR. HAEBERLIN: Yes.
 9            COUNCILMEMBER ROCHE: -- do 3A and --
10            MR. HAEBERLIN: Let's do 3A first.
11            ATTORNEY WEED: Yeah, I'd rather do them one


12  at a time.
13            COUNCILMEMBER ROCHE: 3A has the existing


14  businesses on it.
15            MAYOR JENKINS: Do we get a second on that?
16            COUNCILMEMBER ROCHE: I make a motion that


17  we rezone Parcel Number 18-322-02-004 which is 5.64
18  acres, 3849 [sic] Peachtree Road, rezone from M-2 to
19  M-1; however, for this parcel only, include whatever
20  the conditional uses for the two current -- three
21  current businesses that are there.
22            ATTORNEY WEED: So that the uses --
23            COUNCILMEMBER ROCHE: You'll have to help me


24  with --
25            ATTORNEY WEED: The permitted uses would be
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 1  engineering and architectural offices, intermediate
 2  impact facilities including the following:  colleges,
 3  junior colleges and universities.  All other inter-
 4  mediate impact facilities listed in the M-1 ordinance
 5  in effect on today's date would be excluded.
 6  Scientific or research laboratories but including the
 7  uses that are on the property as of today --
 8            -- which include what, Scott?
 9            MR. HAEBERLIN: Auto body repair shop, sign
10  company, and limousine or common carrier service,
11  whatever term you'd like to use, Mr. Weed.
12            ATTORNEY WEED: That's fine.
13            MR. HAEBERLIN: And for a correction, it was
14  5849, sir.  I think you had 3849.
15            COUNCILMEMBER ROCHE: Sorry.
16            MR. HAEBERLIN: I just want to make sure
17  that was correct.
18            COUNCILMEMBER FLEMING: So is Interface


19  Signs a manufacturer?
20            MR. HAEBERLIN: Uh-huh.
21            COUNCILMEMBER FLEMING: Okay.
22            MR. HAEBERLIN: Yeah.
23            COUNCILMEMBER ROCHE: So did that make
24  sense?
25            COUNCILMEMBER BATES: I'll second that
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 1  motion.
 2            MAYOR JENKINS: Okay.  Any more discussion?
 3            MR. HAEBERLIN: Did you wish to put in the
 4  statement that all other conditional uses that were
 5  not listed are excluded from the site?
 6            COUNCILMEMBER ROCHE: Yeah.  I guess I
 7  thought that would have been there.
 8            COUNCILMEMBER FLEMING: That was the way


 9  Mr. Weed read it.
10            MR. HAEBERLIN: Okay.  I apologize.  I
11  didn't hear that that way.
12            MAYOR JENKINS: Okay.  Call the roll.
13            CLERK BLACKMON: Councilmember Alexander?


14            COUNCILMEMBER ALEXANDER: Yes.
15            CLERK BLACKMON: Councilmember Bates?
16            COUNCILMEMBER BATES: Yes.
17            CLERK BLACKMON: Councilmember Fleming?
18            COUNCILMEMBER FLEMING: No.
19            CLERK BLACKMON: Councilmember Pittman?
20            COUNCILMEMBER PITTMAN: Yes.
21            CLERK BLACKMON: Councilmember Roche?
22            COUNCILMEMBER ROCHE: Yes.
23            CLERK BLACKMON: Councilmember Spangler?


24            COUNCILMEMBER SPANGLER: I'm going to say


25  no.  I like the idea of rezoning with the conditions,
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 1  but I agree with Ms. Fleming.  I think that we really
 2  should have notified the property owner.
 3            CLERK BLACKMON: Motion carried 4 to 2.
 4            COUNCILMEMBER ROCHE: And I tend to agree


 5  with that, frankly, but --
 6            MR. HAEBERLIN: The next item would be 3B
 7  which is the 5.77 plus or minus acres.
 8            COUNCILMEMBER ROCHE: And there's nothing


 9  currently on that land that I can see; right?
10            MR. HAEBERLIN: Not that I am for certain
11  of; however, again, our parcel overlay information is
12  only so consistent.  I assume, based on your previous
13  action, that you would want to do the same motion or
14  the exact motion on this parcel as well.  I assume
15  that that's your intent.
16            COUNCILMEMBER ROCHE: Well, no, because if


17  there's no current business there -- That was my main
18  concern, frankly, was that we would make current
19  businesses legal nonconform- --
20            MR. HAEBERLIN: Correct.
21            COUNCILMEMBER ROCHE: -- or nonconforming


22  uses.  Well, if there is no business here, then it's
23  kind of a moot point.
24            MR. HAEBERLIN: The thing that concerns me
25  is I do not have an as-built survey of that property,
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 1  and what if one of the buildings happens to ride over
 2  a parcel line?  And so I would generally feel more
 3  comfortable with knowing that these two parcels were
 4  treated consistently just in case that was the case.
 5            COUNCILMEMBER BATES: And Mr. Roche, if you


 6  won't, I will.  I'll make --
 7            COUNCILMEMBER ROCHE: That's fine.
 8            COUNCILMEMBER BATES: -- make the motion to


 9  rezone Parcel 18-322-02-005 from M-2 to M-1 with the
10  conditions previously agreed to.
11            COUNCILMEMBER ROCHE: Second.  Conditions


12  agreed to for --
13            COUNCILMEMBER BATES: For the previous
14  parcel.
15            COUNCILMEMBER ROCHE: -- for parcel 18 --


16  5849 Peachtree Road.  I'll second that.
17            MAYOR JENKINS: Any more discussion?
18                           - - -
19                       (No response)
20                          - - -
21            MAYOR JENKINS: Call the roll.
22            CLERK BLACKMON: Councilmember Alexander?


23            COUNCILMEMBER ALEXANDER: Yes.
24            CLERK BLACKMON: Councilmember Bates?
25            COUNCILMEMBER BATES: Yes.


Page 61 - Page 64 (16) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
 State of Georgia 


-Special-Called Meeting with Public Hearings-
November 9, 2009


Page 65


 1            CLERK BLACKMON: Councilmember Fleming?
 2            COUNCILMEMBER FLEMING: No.
 3            CLERK BLACKMON: Councilmember Pittman?
 4            COUNCILMEMBER PITTMAN: Yes.
 5            CLERK BLACKMON: Councilmember Roche?
 6            COUNCILMEMBER ROCHE: Yes.
 7            CLERK BLACKMON: Councilmember Spangler?
 8            COUNCILMEMBER SPANGLER: I'm going to say


 9  the same thing.  I agree totally especially with Scott
10  treating both properties the same, but again I feel
11  like we should have notified the property owner before
12  we initiated this rezoning.
13            MR. HAEBERLIN: Okay.  We will take the next
14  two kind of discussion again like we did previously
15  and then handle them independently.
16            The 15.66 plus or minus acres which is 5801
17  Peachtree Road, rezoning from M-2 to C-1, this is the
18  property that's at the southern boundary.  The Council
19  has a map.  It's the southern boundary of the two
20  parcels we just discussed.  So this carries down to
21  that of the railroad tracks, and this is what people
22  generally refer to as the GM site.
23            And then you have the 142.616 acres which is
24  the rest of this large gray area that's shown on the
25  zoning map that is bound on -- obviously by the C-2
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 1  portion that was previously discussed and on the
 2  southern boundary by the railroad tracks again.
 3            And so again we see a discrepancy between
 4  the acreages of what has been represented as GM and
 5  what is there.
 6            And again, this property is listed in the
 7  Comp Plan as a mixed-use redevelopment opportunity,
 8  which generally means commercial, office and residen-
 9  tial commingled in some fashion, and not part of the
10  LCI but it has been discussed of adopting an LCI for
11  the GM property.
12            Now, this property does abut Motors
13  Industrial Way.  This is conceivably GDOT right-of-
14  way, appears to be built in the state right-of-way.
15  And as well we have, again, this private road and we
16  have the abutment on Peachtree Road which is a shared
17  jurisdictional situation again.
18            And again, the zoning history is consistent
19  with that of being heavy industrial.  This is looked
20  at as a placeholder zoning to that of C-1.  And in
21  checking with Atlanta Regional Commission, this is not
22  site-plan oriented.  We have no specific end product
23  on how we are to develop this property.  And so this
24  is not subject to a DRI; however, these would be
25  addressed if there was an applicant that would come
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 1  forward to rezone this property for perhaps from C-1
 2  to C-2 or C-1 to some sort of mixed-use category.
 3            Again, history-wise, it's very consistent
 4  that GM over time has been rezoned to accommodate
 5  other uses within the city.  Many folks are not aware
 6  that a lot of properties in the city were GM
 7  properties.  A good example is the properties that are
 8  depicted as O-W on the map which are on Flowers Road,
 9  and some may call this Peachtree -- or excuse me --
10  PIB, the triangle area where the maltese sign is, that
11  area, many of those were GM properties, again, and
12  over time, GM felt the need to rezone those properties
13  and sell them off.  Of course, the building of the
14  interstate probably had a little impact on that.
15            Looking at this as purely again a placecard
16  holding until we develop a mixed-use category and we
17  have an applicant, it is an opportunity for this
18  property to not be a heavy industrial classification,
19  to provide a level of protection for that of the city.
20            So staff did recommend approval of the
21  rezoning from M-2 to C-1, no variances from code are
22  recommended, and the conditional uses, the entire list
23  within the C-1, shall be excluded from the site.
24            I know there were some concerns from
25  Councilwoman Alexander regarding some terminologies
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 1  that we might need to go over.
 2            COUNCILMEMBER ALEXANDER: Yes.  Indoor


 3  amusement and recreation, businesses including
 4  theaters but excluding drive-in theaters, billiards
 5  and pool halls, paintball facilities and water parks.
 6            I guess my concern was indoor recreation
 7  businesses.  I was concerned about that terminology
 8  may be extrapolated to mean something else.
 9            MR. HAEBERLIN: Correct.  And those other
10  uses are listed elsewhere in the Zoning Ordinance.  It
11  would be my opinion in administering the Zoning
12  Ordinance that that does not include that of a
13  stadium, but I think you want clarification on that or
14  you want to place some sort of limitation on size,
15  perhaps, that those indoor amusement facilities be
16  limited to a certain square footage which would not
17  then accommodate that of a stadium or an organized
18  sports facility.
19            ATTORNEY WEED: When this first came up some


20  months ago, Scott actually called me, and we had a
21  long conversation about that, and he and I concurred
22  that based upon the other limiting language found
23  elsewhere in the ordinance, that legally the ordinance
24  as-is is fine.  It would prevent a stadium with a
25  retractable roof.
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 1            However, bearing our opinions in mind, if
 2  the Council wanted to clarify the language further,
 3  you have every right to do so.
 4            COUNCILMEMBER FLEMING: How large is Atlanta


 5  Sports Arena?
 6            MR. HAEBERLIN: Soccer facility?
 7            COUNCILMEMBER FLEMING: Yes.
 8            MR. HAEBERLIN: I'm trying to think of the
 9  square footage of that facility.  I don't know it off
10  the top of my head.
11            COUNCILMEMBER FLEMING: Because we have to


12  incorporate that in too.
13            MR. HAEBERLIN: Well, remember this is
14  specific only to that of the GM site.  It would have
15  no effect on general C-2 or C-1 zoning.
16            COUNCILMEMBER FLEMING: Okay.
17            MR. HAEBERLIN: We're only tailoring this to
18  that of the GM property.
19            So if you wanted to say whatever, indoor
20  amusement facilities no greater than 5,000 square feet
21  or whatever, whatever the Council thinks appropriate,
22  that would tend to limit what could be put there.  You
23  might even choose a lower threshold.
24            COUNCILMEMBER ROCHE: We don't have the


25  zoning ordinance online.  C-1, would that allow a mall
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 1  or another big shopping center or another BrandsMart?
 2            MR. HAEBERLIN: Well, C-1 allows components
 3  of retail, yes, sir, but it's a little more limiting.
 4  It's more neighborhood oriented than that of C-2,
 5  which allows a whole lot of other uses, particularly
 6  automotive-styled uses, and then again remember your
 7  fairly exhaustive list of conditional uses.
 8            COUNCILMEMBER BATES: Mr. Roche, I believe


 9  anything that's retail's got or most everything that's
10  retail has a maximum square footage of gross floor
11  area.
12            MR. HAEBERLIN: In C-1.
13            COUNCILMEMBER BATES: In C-1.
14            MR. HAEBERLIN: As you recall, you have very
15  little C-1 in the city and you have some things that
16  are C-1 particularly along New Peachtree -- Asian
17  Square, some properties up near Oakcliff where we just
18  recently had a conditional use for a church.  You have
19  just not a lot of C-1 in the city.  And its thought
20  process on why it was placed is not fully understood,
21  obviously, but C-1 really should be tailored to being
22  adjacent to the neighborhoods.
23            And so you are correct that most of these
24  are listed as -- when we restricted them, we said
25  something like greater than 2,000 -- not greater than
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 1  2,000 square feet of gross floor area or something of
 2  that nature.
 3            COUNCILMEMBER ROCHE: I just want to make


 4  sure we're not talking about flea markets or --
 5            MR. HAEBERLIN: Correct.
 6            COUNCILMEMBER ROCHE: Because a little flea


 7  market could be less than . . .
 8            MR. HAEBERLIN: Well, we actually -- again,
 9  flea market is specifically listed in another
10  category.
11            COUNCILMEMBER ROCHE: I know.  I know.  I


12  just want --
13            MR. HAEBERLIN: There's an ordinance that
14  Mr. --
15            COUNCILMEMBER ROCHE: Just want to be clear


16  on this.
17            MR. HAEBERLIN: -- Mr. Weed and I would like
18  to go over with you related to business size, but
19  that'll probably be for another night.
20            COUNCILMEMBER ROCHE: I just don't want to


21  do something -- I mean preferably, we would have a
22  zone called N-1 for nothing, you know.
23            MR. HAEBERLIN: You have to have -- my
24  understanding, you have to have at least one permitted
25  use in a zone for it to be defensible.  The court
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 1  cases I've looked at that had no permitted uses and
 2  everything was a conditional use, they failed.  And
 3  Mr. Weed is nodding in agreement, so --
 4            COUNCILMEMBER BATES: I don't . . . Do you


 5  have any other?
 6            COUNCILMEMBER FLEMING: I'm waiting on


 7  Ms. Alexander to put a --
 8            COUNCILMEMBER ALEXANDER: Looking at my


 9  flags.
10            COUNCILMEMBER FLEMING: -- square footage on


11  the amusement center --
12            COUNCILMEMBER BATES: Oh.
13            COUNCILMEMBER FLEMING: -- or gross floor


14  area.
15            COUNCILMEMBER BATES: On the indoor?
16            COUNCILMEMBER FLEMING: -- or put a
17  condition that that's --
18            MR. HAEBERLIN: Do you guys need a --
19            COUNCILMEMBER FLEMING: -- not going there.


20            MR. HAEBERLIN: -- copy of C-1 and C-2 to
21  look at?
22            COUNCILMEMBER ROCHE: Yes, please.
23            We don't have that online yet, do we?
24            COUNCILMEMBER ALEXANDER: Yes, we do.


25            MR. HAEBERLIN: Yes, sir.
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 1            COUNCILMEMBER ALEXANDER: It's on the City


 2  Web site.
 3            MR. HAEBERLIN: If you -- if folks are
 4  looking and they want to look online, they go to the
 5  City Web site, and in the function box on the left-
 6  hand corner of the Web site, the main page, you'll
 7  type in "ordinances."  I think it brings up currently
 8  about 36 hits.  I believe that either number five or
 9  six is all the new ordinances that the City has
10  adopted.  You can basically click on them and then
11  bring them up and you'll see them listed.  You'll have
12  to have in many cases 35 to 40 pages of paper loaded,
13  and you just hit print and you'll have a free copy.
14            ATTORNEY WEED: That's a good segue into a
15  little brag that I'm going to share with the Council.
16            The Clerk and Mr. Haeberlin and I spent
17  about six-and-a-half hours, but we have the zoning
18  book and the code book in order with all the new
19  ordinances that we've adopted, and they'll be going
20  off to the Municipal Code Corporation by the end of
21  the week.
22                           - - -
23                        (Applause)
24                           - - -
25            UNIDENTIFIED SPEAKER: Thank you.
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 1            MR. HAEBERLIN: And then obviously depending
 2  on the outcome of tonight's meeting, I think it's
 3  incumbent on the City -- it's time for another
 4  official zoning map update adoption because there'll
 5  be significant changes after tonight.
 6            MAYOR JENKINS: Pam?
 7            COUNCILMEMBER FLEMING: Oh.  Are we putting


 8  a condition on there, Maria?
 9            COUNCILMEMBER ALEXANDER: Do you want to


10  have the public hearing first or do you want to answer
11  my question?
12            ATTORNEY WEED: I didn't know you asked a
13  question.
14            COUNCILMEMBER ALEXANDER: I haven't, no.  I


15  haven't asked it.
16            Per Ms. Fleming's comment, instead of
17  putting a square footage, what about putting a
18  capacity?
19            ATTORNEY WEED: An occupancy capacity?
20            COUNCILMEMBER ALEXANDER: (Nods head


21  affirmatively).
22            ATTORNEY WEED: I think you could do that.
23  I don't see a legal problem with that.
24            MR. HAEBERLIN: From what I'm seeing here, I
25  might have access to a site plan for one of the
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 1  facilities you're discussing.
 2            COUNCILMEMBER ALEXANDER: For some reason, I


 3  think that building's 25,000 square feet but I'm not
 4  sure.
 5            MR. HAEBERLIN: I think that you're right,
 6  and I just wanted to see if the lease for another item
 7  had addressed that.  We're working on that on an
 8  unrelated item, obviously.  I just wanted to see if
 9  the lease had that.
10            And you'll recall that that building, over
11  time, they've tried to parcel it out as various booths
12  for subtenants so it's not fully engaged with just
13  that of soccer.
14            48,000, uh-huh.  That's bigger than both you
15  and I thought.
16            And again, as a placeholder zoning, if you
17  put some -- some number on it, whatever it is, and you
18  have a use that you feel for some reason you want more
19  square footage, we can always come back and amend it.
20  So I think you're safe in whatever probably you put on
21  there as long as it's a relatively low number.
22            COUNCILMEMBER FLEMING: The 48,000 was the


23  occupancy; correct?
24            COUNCILMEMBER ALEXANDER: That was the


25  square footage.
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 1            ATTORNEY WEED: That was the square footage.


 2            MR. HAEBERLIN: That was the gross square
 3  footage of --
 4            COUNCILMEMBER FLEMING: Oh, okay.
 5            MR. HAEBERLIN: -- a facility that --
 6            COUNCILMEMBER FLEMING: Well, that's what I


 7  had asked about, but then she asked about occupancy.
 8            COUNCILMEMBER ALEXANDER: Yeah.
 9            COUNCILMEMBER FLEMING: Do they list an


10  occupancy?
11            MR. HAEBERLIN: In that case, no, because of
12  the different type uses in there.
13            COUNCILMEMBER FLEMING: Okay.
14            COUNCILMEMBER ALEXANDER: Wild question:


15  Does anybody know how the fire marshall calculates
16  occupancy?
17            ATTORNEY WEED: Well, I mean I know about it
18  broadly.  Every human being is deemed to have X-amount
19  of space that they are required to have whenever they
20  occupy a certain space, and that's how they come up
21  with a formula under the life safety code.  I don't
22  happen to remember how much space per human being, but
23  I know that's how they do it.
24            COUNCILMEMBER ALEXANDER: Too bad a fire-


25  man's not here.  They could answer it.
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 1            ATTORNEY WEED: If only there were a fire-
 2  man here who could answer these questions; that's
 3  true.
 4            COUNCILMEMBER ROCHE: Thank you.
 5            MR. HAEBERLIN: I think you're safe in
 6  putting a relatively low number on it.  I mean, again,
 7  if it ever needs to be amended, you can always go back
 8  and amend the zoning.  I mean we don't know that this
 9  property will ever be developed as C-1 and we
10  obviously don't think it would be or we would have
11  zoned it to something else.
12            COUNCILMEMBER ROCHE: Right.
13            MR. HAEBERLIN: Conceivable, though.
14            I'll let you guys mull that through, and we
15  can do the public hearings at this time.
16            So we're going to open the public hearing on
17  3C, which is 5801 Peachtree Road, rezoning from M-2 to
18  C-1, which is the 15.66 plus or minus acres.  This is
19  the parcel that fronts on Peachtree Road.
20            So if those who would like to speak in favor
21  of the rezoning would raise your hand.  Anyone?
22  Susan?
23            MS. FRAYSSE: I am really sorry that neither
24  Ben or Joe nor any other members of the Planning
25  Commission are here, because we had a good long
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 1  meeting and we went through all of this in a great
 2  deal of detail.  They accepted the planner's recommen-
 3  dation each step of the way after discussion.  And I
 4  am supportive of this one, and the next one in
 5  advance.  Thanks.
 6            MR. HAEBERLIN: There's no one else for?
 7                           - - -
 8                       (No response)
 9                           - - -
10            MR. HAEBERLIN: Anyone against, please raise
11  your hand.  Anyone against on 3C?
12                           - - -
13                       (No response)
14                           - - -
15            MR. HAEBERLIN: Seeing none, I return to the
16  Council.
17            COUNCILMEMBER FLEMING: My favorite
18  question, and you can answer it the same way:  Was GM
19  notified?
20            MR. HAEBERLIN: No, ma'am.
21            COUNCILMEMBER FLEMING: Thank you.
22            MR. HAEBERLIN: Yes, sir.
23            COUNCILMEMBER SPANGLER: My question is,


24  what kind of recourse does GM have, if any, if we
25  rezone this to C-1?
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 1            ATTORNEY WEED: None whatsoever or else we
 2  wouldn't do it.
 3            COUNCILMEMBER SPANGLER: Well, there's a way


 4  around it, I guess.
 5            ATTORNEY WEED: I mean, you know, we
 6  wouldn't purposely do something illegal.
 7            COUNCILMEMBER SPANGLER: Just a question.


 8            ATTORNEY WEED: And that's the answer, sir.
 9            MR. HAEBERLIN: Let's do the public hearing
10  portion on 3D just like we did the last one.
11            3900 Motors Industrial Way, rezone from M-2
12  to C-1, 142.616 plus or minus acres.  This is the
13  preponderance of what you see on the zoning map that
14  you recognize as GM.
15            Those who would like to speak in favor of
16  the rezoning, please raise your hand.  We got one
17  lady.  Excuse me.  Anyone else?  Just one?
18            MS. BINKLEY: Hi.  I'm Connie Binkley, 3277
19  Raymond Drive.
20            I'm in support of rezoning this property
21  tonight.  From my understanding, there's always room
22  to go and make some changes but this rezoning will
23  lock us in and protect our futures and then we're able
24  to go forward with that.  So I'm in support of this
25  whole rezoning of GM property.  Thank you.
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 1            MR. HAEBERLIN: Anyone else in favor?
 2                           - - -
 3                       (No response)
 4                           - - -
 5            MR. HAEBERLIN: No.
 6            Those who'd like to speak against 3C, 5801
 7  Peachtree Road.  Anyone against the rezoning action
 8  tonight?
 9                           - - -
10                       (No response)
11                           - - -
12            MR. HAEBERLIN: And hearing none, I return
13  it to you, the Mayor and Council.
14            MAYOR JENKINS: Anymore comments at the
15  table?
16                           - - -
17                       (No response)
18                           - - -
19            MR. HAEBERLIN: And again we'll take those,
20  when you actually -- if you are going to do a motion,
21  we'll take those independently, 3C and 3D.
22            CLERK BLACKMON: He needs to restate that
23  for the record.
24            ATTORNEY WEED: Yeah.  Scott, would you
25  restate that we did for and against for both 3C and
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 1  for and against, both, for 3D.
 2            MR. HAEBERLIN: That is correct.  We did a
 3  public hearing for and against 3C and for and against
 4  3D.
 5            MAYOR JENKINS: Okay.  Do I hear a motion?
 6            COUNCILMEMBER ROCHE: I make a motion that


 7  we rezone that parcel known as 5801 Peachtree Road,
 8  18-310-06-001 -- and I have no idea what that number
 9  means but it must be important, so -- from M-2 to C-1.
10            And did we have to do anything on --
11            COUNCILMEMBER FLEMING: Yes.
12            COUNCILMEMBER ALEXANDER: With the condition


13  that indoor amusement and recreation businesses
14  including theaters but excluding drive-in theaters,
15  billiards and pool halls, paintball facilities and
16  water parks do not exceed a capacity of 1,000 persons.
17            Is Council okay with that figure?
18            COUNCILMEMBER FLEMING: But there was also


19  conditional uses put on this property; is that not
20  correct --
21            MR. HAEBERLIN: My recommendation --
22            COUNCILMEMBER FLEMING: -- that within the


23  conditional uses, the entire list that are stated in
24  C-1 would be excluded from the site?
25            MR. HAEBERLIN: That's correct.
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 1            COUNCILMEMBER BATES: And I'll second that.


 2            COUNCILMEMBER ROCHE: You're the only who


 3  didn't -- weren't part of the motion.
 4            COUNCILMEMBER BATES: Who?  Me?
 5            MAYOR JENKINS: Anymore discussion?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            MAYOR JENKINS: Call the roll.
10            CLERK BLACKMON: Councilmember Alexander?


11            COUNCILMEMBER ALEXANDER: Yes.
12            CLERK BLACKMON: Councilmember Bates?
13            COUNCILMEMBER BATES: Yes.
14            CLERK BLACKMON: Councilmember Fleming?
15            COUNCILMEMBER FLEMING: No.
16            CLERK BLACKMON: Councilmember Pittman?
17            COUNCILMEMBER PITTMAN: Yes.
18            CLERK BLACKMON: Councilmember Roche?
19            COUNCILMEMBER ROCHE: Yes.
20            CLERK BLACKMON: Councilmember Spangler?
21            COUNCILMEMBER SPANGLER: You know, I'm glad


22  we're doing this, but again I'm going to vote no
23  because again I agree with Ms. Fleming, we should have
24  notified General Motors.  You know, they're already a
25  little bit perturbed with us, and I just think it
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 1  would have been a good gesture to let them know that
 2  we were changing the zoning, for whatever that's
 3  worth.
 4            MAYOR JENKINS: Motion carried.
 5            CLERK BLACKMON: 4 to 2, yes, sir.
 6            MR. HAEBERLIN: 3D?
 7            COUNCILMEMBER BATES: Same motion.  Motion


 8  to rezone 3900 Motors Industrial Way, parcels
 9  18-322-02-002, 18-322A02-002, -B,-C, and then
10  18-322-02-006.
11            COUNCILMEMBER ROCHE: I second that.
12            MAYOR JENKINS: Anymore discussion?
13                           - - -
14                       (No response)
15                           - - -
16            MAYOR JENKINS: Call the roll, please.
17            CLERK BLACKMON: Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BLACKMON: Councilmember Bates?
20            COUNCILMEMBER BATES: Yes.
21            CLERK BLACKMON: Councilmember Fleming?
22            COUNCILMEMBER FLEMING: No.
23            CLERK BLACKMON: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BLACKMON: Councilmember Roche?
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 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BLACKMON: Councilmember Spangler?


 3            COUNCILMEMBER SPANGLER: No, for the same


 4  reasons.
 5            CLERK BLACKMON: Motion carried 4 to 2.
 6            COUNCILMEMBER ROCHE: And I have to say just


 7  for the record, I mean it amazes me that there's not
 8  someone here in Doraville that's not in pretty much
 9  constant contact with GM and potential developers.
10  That astounds me, but I understand, so --
11            MR. HAEBERLIN: Next item, Mayor, Alcohol
12  Beverage Ordinance, Penalty Sales to Minors.
13            MAYOR JENKINS: Excuse me a minute.
14            MR. HAEBERLIN: Yes, sir.
15            MAYOR JENKINS: We're going to take a five-
16  minute break --
17            MR. HAEBERLIN: Okay.
18            MAYOR JENKINS: -- before we get into the
19  other two.
20                           - - -
21                      (Brief recess)
22                           - - -
23            MAYOR JENKINS: Okay, Murray.
24            ATTORNEY WEED: Mr. Mayor and members of the


25  Council, the ordinance before you tonight comes out of
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 1  a motion Council had made and adopted on September the
 2  8th of 2009.  It deals solely with penalty provision
 3  for sales to minors and it changes the code which
 4  formerly had what I call loosely a two-strikes-and-
 5  you're-out rule to have gradiated disciplinary program
 6  of a first violation in a calendar year with a
 7  suspension period for up to 15 days, which means you
 8  could do less than 15 days, some part thereof; the
 9  second violation in the same calendar year, suspension
10  for a period of up to 30 consecutive days -- once
11  again, you don't have to do 30; you could do something
12  less than that -- and for the third violation in the
13  same calendar year, revocation for a 12-month period,
14  and beginning with the date of the Mayor and Council
15  finding the relevant offense having occurred.
16            With that, in conversation with Councilman
17  Alexander today, she had suggested that underneath
18  subpart (2), 3-70(d)(2), that the language be
19  identical to section (1) in that I had used originally
20  the license shall be suspended for a period up to 15
21  days.  That isn't the exact wording of subsection (2),
22  and she had recommended that to read:  Second
23  violation in the same calendar year set out in (d)(1)
24  -- the license shall be suspended for a period up to
25  30 consecutive days.
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 1            So with that, it's up to the Council if you
 2  want to formally adopt it.  Once again, you've already
 3  adopted the basic concept.  This simply memorializes
 4  it in a piece of legislation.
 5            COUNCILMEMBER ALEXANDER: Prior to the


 6  meeting, Ms. Fleming and Mr. Bates and I were
 7  discussing, I guess I have concern with the wording
 8  "calendar year" --
 9            ATTORNEY WEED: Yeah.  I --
10            COUNCILMEMBER ALEXANDER: -- because if I


11  break the law December 31st, that's one violation
12  within a calendar year, but if I break the law January
13  2nd, that's a violation in the next calendar year.
14            ATTORNEY WEED: That's correct.
15            COUNCILMEMBER ALEXANDER: So I would rather


16  it be a block of a year.  You understand what I'm
17  trying to say?
18            ATTORNEY WEED: Yeah, but we need to
19  clarify.  The problem that you're going to have is you
20  want to be careful to not have an indefinite period
21  that floats with the offender, so --
22            COUNCILMEMBER BATES: So could you go 12


23  consecutive months?
24            ATTORNEY WEED: Within 12 consecutive months


25  of what period?
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 1            COUNCILMEMBER BATES: First violation with


 2  -- a first violation, the license may -- I'm going to
 3  ad lib here a little bit.
 4            ATTORNEY WEED: Sure, yeah.  Let's do it
 5  together.
 6            COUNCILMEMBER BATES: First violation, the


 7  license shall be suspended for a period up to 15
 8  consecutive days.  So I took out "a calendar year."  I
 9  took just "first violation."
10            ATTORNEY WEED: That's the same problem that
11  we currently have.  What we want to avoid is an ex
12  post facto law.  We don't want a floating time period
13  where from the dawn of time if you had an offense
14  until now, you could be punished, and the only way to
15  do that is to specify what's your statute of
16  limitations, so to speak.
17            COUNCILMEMBER BATES: How about . . .
18            COUNCILMEMBER FLEMING: But this is the
19  first violation, so --
20            COUNCILMEMBER BATES: Yeah, period.
21            COUNCILMEMBER FLEMING: -- it wouldn't have


22  made any difference what time period it was.
23            COUNCILMEMBER ROCHE: I'm looking for the


24  original motion.  Do you remember what day it was?
25  Was it 9/8?
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 1            COUNCILMEMBER FLEMING: 8, uh-huh.
 2            COUNCILMEMBER ROCHE: 9/8 or 8 --
 3            ATTORNEY WEED: It was September the 8th.
 4            COUNCILMEMBER BATES: Ms. Fleming is
 5  correct, though.  A first violation is a first vio-
 6  lation.  Doesn't matter whether it was today or in 30
 7  years from now.  It's your first violation.
 8            ATTORNEY WEED: Yeah.  That is if we're
 9  assuming -- if we're making everybody equal and having
10  a tabula rasa where we no longer consider any previous
11  sales to misdemeanor --
12            COUNCILMEMBER BATES: How about if we --


13            ATTORNEY WEED: -- to minors.
14            COUNCILMEMBER BATES: How about if we do


15  this:  If no -- if no violation has occurred within
16  the previous 12 months, a first violation, the license
17  shall be suspended for 15 days.
18            ATTORNEY WEED: Previous 12 months from
19  when?  Of what?
20            COUNCILMEMBER BATES: From --
21            ATTORNEY WEED: From the accusation?
22            COUNCILMEMBER ALEXANDER: The date of the


23  infraction.
24            ATTORNEY WEED: From the date the Council
25  deems an infraction has incurred?  We can do that.
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 1            COUNCILMEMBER ALEXANDER: The police are


 2  going to --
 3            ATTORNEY WEED: But I mean I'm --
 4            COUNCILMEMBER ALEXANDER: -- deem that an


 5  infraction has incurred, not Council.
 6            ATTORNEY WEED: Well, no.  I mean --
 7            COUNCILMEMBER ROCHE: No.
 8            COUNCILMEMBER ALEXANDER: They come to us --


 9            ATTORNEY WEED: -- the judge.  The judge
10  will --
11            COUNCILMEMBER ALEXANDER: -- and we --


12            ATTORNEY WEED: -- actually deem --
13            COUNCILMEMBER FLEMING: The judge.
14            COUNCILMEMBER ROCHE: Yeah.
15            COUNCILMEMBER ALEXANDER: The judge,


16  exactly; not.
17            ATTORNEY WEED: -- that an infraction has
18  incurred, so -- but the problem is if you -- I was
19  hesitant to tie it to an actual conviction.
20            Let's talk about this.  Hypothetically, Joe
21  Smith sells to minors.  He is caught, he is arrested,
22  and he goes to city court where he could plead guilty,
23  he could plead nolo and/or he could win at a trial or
24  the solicitor might dismiss the charges for whatever
25  reason or he might insist upon a jury trial and it be
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 1  bound over to state court so he can have a jury trial
 2  with six.  So there's at least four options right
 3  there.
 4            Now, depending upon if he pleads guilty or
 5  pleads nolo, that's the easy part, because he is
 6  deemed to have been convicted of the offense
 7  essentially with regard to an administrative action
 8  that might occur later on.
 9            If he gets a jury trial, it would be a year
10  later or -- or it'll never come to trial.  If it gets
11  dismissed, it's over; there's nothing -- arguably,
12  there's nothing you could do.
13            So it's okay if you pin it to 12 months
14  preceding a date of something, but you need to
15  determine what the something is.
16            It doesn't matter to me.  Football field's a
17  hundred yards long.  I don't care.  All I care about
18  is making sure that whatever -- we're definite about
19  whatever period of time we use.
20            COUNCILMEMBER BATES: How about this.  Keep


21  (1) the same: first violation in a calendar year shall
22  be suspended for a period up to 15 consecutive days.
23  Second violation within a 12-month time period --
24            COUNCILMEMBER ROCHE: But again, is that
25  based on when the infraction occurred or when he was
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 1  convicted or -- I see the point.  We have to pick --
 2  say what the event was.  I mean you can't -- the event
 3  doesn't mean anything if you're not convicted one way
 4  or another, whether you -- by pleading guilty --
 5            COUNCILMEMBER FLEMING: Can you not --


 6            COUNCILMEMBER ROCHE: -- pleading nolo,
 7  whatever.
 8            COUNCILMEMBER FLEMING: Can you not put


 9  within 12 months of the first violation?
10            ATTORNEY WEED: Yes, we could do that.  That
11  would be fine.  And in fact, I think that was probably
12  the original idea.
13            After we determine language you like with
14  regard to the first violation, two and three become
15  easy because you'll trigger those based upon whatever
16  date the first violation occurred.  But the hard one
17  we have to go through is when do you want the first
18  violation -- you know, what magical time period you
19  want for that.
20            COUNCILMEMBER FLEMING: The first violation,


21  in my estimation, is when they come to us and we make
22  the decision as to how many days up to 15 we're going
23  to give them.
24            COUNCILMEMBER ROCHE: Well, the problem --


25            COUNCILMEMBER FLEMING: Because they come to


Page 92


 1  us -- excuse me -- they also come to us as part of
 2  section (e) -- (c) on this code -- if I'm not
 3  mistaken, it was (c) -- that that's when they get the
 4  thousand dollar fine also, where they get the thousand
 5  dollar fine at court.  Which is that?  Because the
 6  thousand dollars is part of this code.
 7            ATTORNEY WEED: Yes.  It's either -- well,
 8  the thousand dollar fine is a core determination for a
 9  violation of any part of the ordinance.
10            Alcohol beverage ordinances have two
11  parallel tracks.  One track would be the adminis-
12  trative proceeding that deals with the license and the
13  other track is the criminal proceeding for violation
14  of the ordinance itself, and that's done by the court.
15  What you are in command of, of course, is the
16  administrative proceeding with regard to granting a
17  license, suspending and revoking it, et cetera, and
18  the thousand dollar fine, you can't -- the Council
19  can't issue a fine, arguably, unless you have that
20  charter power, and I think that's even questionable
21  today.  The court can.
22            COUNCILMEMBER FLEMING: Because up until the


23  time they come to us, they're still operating.
24            ATTORNEY WEED: Yes, that's correct.
25            COUNCILMEMBER FLEMING: So that's why I
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 1  think that the fine -- that the suspension should be
 2  from the date that we set it here.  You know, when
 3  we're talking about the one-year time period from the
 4  date that we set it here, because that's when they're
 5  going to put the sign on their -- you know, make their
 6  sign that says they're --
 7            COUNCILMEMBER BATES: In violation --
 8            COUNCILMEMBER FLEMING: -- you know --


 9            COUNCILMEMBER BATES: -- and suspended and -


10            COUNCILMEMBER FLEMING: -- in violation, no


11  sales from period such-and-such to so forth, so --
12            COUNCILMEMBER ROCHE: I guess my concern on


13  that would be if I get nailed, okay, you got me once,
14  all right.  So I'm guilty, all right.  Well, eight
15  months later, you nail me again.  Well, I'm going to
16  do everything I can to delay that to make sure that
17  that second go-round -- if I can wait until I'm
18  convicted, because it's not based on when the vio-
19  lation occurred, then I can simply delay it past 12
20  months and then I'm starting over again.  I don't have
21  to worry about the 30 days.  I know, worst case, I'm
22  going to get 15 days.  I may get all 15 days, but I
23  can manipulate the system to space it out.  I mean
24  eventually I guess it would catch up.  But as you
25  said, I could demand a jury trial; it could be a year.
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 1            ATTORNEY WEED: I'm thinking aloud here just
 2  scribbling down some notes.
 3            COUNCILMEMBER FLEMING: That's a very good


 4  point.
 5            ATTORNEY WEED: Something like a first -- a
 6  first violation -- I'm just going to talk this through
 7  until we come up with something.  Something like a
 8  first violation shall be based upon a Mayor and
 9  Council determination administratively of a violation
10  of sales to misdemeanor -- sales to minors.  So I
11  still think we're tracking down a good path.
12            COUNCILMEMBER ROCHE: Well, why not just use


13  the date that the infraction occurred: the day that I
14  sold to minors, okay, I get that ticket, okay.
15            ATTORNEY WEED: That's true.  I mean you
16  could do it that way.
17            COUNCILMEMBER ROCHE: And then that way, you


18  know, so if I get another ticket six months from now,
19  it doesn't matter if you wait three years before it
20  comes to court and you plead guilty.  You're still
21  liable because you had two infractions in a six-month
22  period or some period less than a year.  So that means
23  the Council can nail you for 30 days.
24            ATTORNEY WEED: Yeah, and that's good, and
25  you can do it that way.
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 1            Here's the down side, which is -- just bear
 2  this in mind -- is that let's say that you are found
 3  legally not guilty of committing a crime.  It doesn't
 4  mean -- you could still find someone guilty adminis-
 5  tratively with regard to action against their license.
 6  But if they come up and turn up not guilty in the
 7  court system, then you could arguably -- if it was the
 8  third offense, you would have terminated someone's
 9  alcohol beverage license, and then they would have
10  been found to be not guilty of a crime.  Can you do
11  that legally?  Yes.  Are you going to get sued over
12  it?  Yes.
13            COUNCILMEMBER ROCHE: Well, I guess what I'm


14  -- well, in that case, you know, if I get -- okay.
15  February, bang.  You got me.  I'm guilty; fine.
16  October you got me again.  Okay.  So I'm going to play
17  the game.  I'm going to wait a year before it actually
18  comes to court.  Finally, I know that's it; I plead
19  guilty.  Okay.
20            So, now at that point in time, that's when
21  it would come to the Council, and we could say, well,
22  let's see.  He had two violations in one 12-month
23  period; therefore, we can give him up to 30 days
24  suspension.
25            You see what I'm saying?  It could be five
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 1  years later, but that still -- those two violations
 2  occurred within a 12-month period, or three violations
 3  or whatever.  And that way, it's simple because you
 4  keep it all based on when you actually broke the law.
 5            ATTORNEY WEED: Right; a 12-month period
 6  based upon the point of infraction --
 7            COUNCILMEMBER ROCHE: When you --
 8            ATTORNEY WEED: -- as determined by --
 9            COUNCILMEMBER ROCHE: -- broke the law.
10            ATTORNEY WEED: -- the Mayor and Council.
11            COUNCILMEMBER ROCHE: Exactly.
12            ATTORNEY WEED: I think we can make that
13  work legally.
14            COUNCILMEMBER ROCHE: I mean if that makes


15  sense to everybody else.
16            COUNCILMEMBER SPANGLER: So at what point


17  would you close him down for selling the alcohol for
18  that 15- or 30-day period?  When they went to court?
19            ATTORNEY WEED: Well, I mean you wouldn't
20  have to.  The Council could choose to wait until there
21  was a judicial adjudication of the event.
22            And in the situation we're currently in, the
23  offenses went out in very, very late May.  I think
24  like May the 29th is when they had their operation.
25  Those cases only filtered through the system in
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 1  September.  That's when they finally --
 2            COUNCILMEMBER ROCHE: Right.
 3            ATTORNEY WEED: -- all of them worked their
 4  way through, in September, so a four-month period of
 5  time.  And it could be longer, you know.
 6            COUNCILMEMBER ROCHE: It would seem that a


 7  conviction would have to be part of the formula some-
 8  where.  I mean you're right.  I don't think we could
 9  shut someone down unless they were legally committed
10  -- I mean convicted, because we're not a judge and
11  jury and all that.
12            ATTORNEY WEED: Legally, you can,
13  administratively.  You have that authority.  Now,
14  whether you want to exercise it or not, you know,
15  that's up to the Council.
16            COUNCILMEMBER ROCHE: Well, again, like you


17  say, we'd probably get sued --
18            ATTORNEY WEED: Yeah.
19            COUNCILMEMBER ROCHE: -- and probably lose.


20            So you're right; that's a good point:  it
21  could be a year before they actually suffer the
22  penalty of what they did a year before.  I'm just
23  trying to keep something that's simple that we can,
24  you know --
25            ATTORNEY WEED: And as long as some -- as
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 1  long as there's some, you know, human being assigned
 2  the task of keeping up with it, it can work out.  And
 3  you know, the people -- it may be a year later, but,
 4  by gosh, when you plead out or you got convicted or
 5  whatever, the day of reckoning will come.
 6            COUNCILMEMBER ROCHE: Right.  And then you


 7  just have a file of all your convictions somewhere,
 8  and you just thumb through and, whoops, here you are,
 9  six months, a year ago.  That's what the judge does
10  when he declares you victory or -- "victory" --
11  guilty, and then he looks up on his little --
12            Not that I would know that, because I've
13  never been con- -- no.
14            ATTORNEY WEED: But having taken a civics
15  course, that's true.
16            COUNCILMEMBER ROCHE: Yeah.
17            ATTORNEY WEED: So I mean, yeah, we could do


18  it that way.
19            And bear in mind, most of the time, you're
20  going to have a few extreme cases where you're going
21  to have to shut someone all the way down --
22            COUNCILMEMBER ROCHE: Right.
23            ATTORNEY WEED: -- and close them and take
24  their license.  That will happen eventually, but that
25  will be an extreme case.
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 1            Most of the time, these offenses will occur,
 2  and about four to five months later, they will have
 3  been adjudicated --
 4            COUNCILMEMBER ROCHE: Uh-huh.
 5            ATTORNEY WEED: -- and, you know, you could
 6  have the admin proceeding during that time frame, you
 7  could wait until the five months has passed and then
 8  do it, either one, and you'd be armed with the con-
 9  viction or the guilty plea or the nolo plea, whatever.
10  It's hard to show up when you've pled guilty on some-
11  thing in court, at your administrative hearing, and
12  say, oops, I didn't mean it.  So you can do it that
13  way.
14            COUNCILMEMBER ROCHE: So how are you going


15  to word it?
16            ATTORNEY WEED: So how am I going to word
17  it?  I would --
18            COUNCILMEMBER FLEMING: I mean I think on


19  page two where you have, upon a finding by the Mayor
20  and Council, that -- that sentence is perfect.
21            COUNCILMEMBER ROCHE: Well, that's when you


22  start the suspension, but what we're talking about is
23  what's the period --
24            COUNCILMEMBER FLEMING: I know, but he was


25  trying -- it sounded like he was trying to change
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 1  that, and --
 2            COUNCILMEMBER ROCHE: No.
 3            COUNCILMEMBER FLEMING: -- I think it's fine


 4  the way that he's got it there.
 5            ATTORNEY WEED: As determined -- give me
 6  just one second.
 7            COUNCILMEMBER ROCHE: Because, yeah, the


 8  wording would just say in the event of a second
 9  violation within 12 months, blah, blah, blah, blah,
10  blah.
11            ATTORNEY WEED: Yeah, you're right.  I think
12  (2) and (3) are going to be pretty much . . .
13            COUNCILMEMBER FLEMING: I think if we just


14  leave off in a calendar year in the first one.
15            COUNCILMEMBER ROCHE: Uh-huh.
16            COUNCILMEMBER FLEMING: A second violation


17  occurring within one year of first violation shall be
18  suspended for a period up to 30 consecutive days.
19            ATTORNEY WEED: Hold that thought.
20            How about -- how about:  a first violation
21  in a 12-month period starting upon the date of the
22  accusation of the offense, and then, dash, the license
23  shall be suspended for a period up to 15 consecutive
24  days.
25            And then for (2) and (3), it would just be
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 1  second violation in the same period as set out in
 2  (d)(1) and (3) would be third violation in the same
 3  period as set out in (d)(1).
 4            COUNCILMEMBER ROCHE: Because the original


 5  motion, it essentially says second violation in a one-
 6  year period.  And it's talking about violations, not
 7  convictions or anything else.
 8            ATTORNEY WEED: That --
 9            COUNCILMEMBER ROCHE: I mean if that's --
10            ATTORNEY WEED: -- sounds --
11            COUNCILMEMBER ROCHE: -- what you're saying,


12  that's fine with me.
13            ATTORNEY WEED: -- okay.
14            COUNCILMEMBER BATES: You didn't say
15  calendar year, did you?
16            ATTORNEY WEED: I did not.
17            COUNCILMEMBER BATES: Good.
18            COUNCILMEMBER ROCHE: Right.
19            ATTORNEY WEED: I said --
20            COUNCILMEMBER ROCHE: Because the motion


21  didn't say calendar year either.
22            ATTORNEY WEED: Yeah.  I said a 12-month
23  period; however, starting upon the date of the
24  accusation of the offense -- not the conviction but
25  the accusation of the offense.
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 1            So if you're accused of selling to minors on
 2  January 1 of 2010, and administratively, five months
 3  later, you know, the board -- you determine that that
 4  actually occurred, then that's your first offense at
 5  that point that you could be punished for from one to
 6  15 days.
 7            And then the summer of that year, you have
 8  your second violation, then once again, within the
 9  preceding period from the first accusation of the
10  first offense, there's your period.
11            Did that accomplish what you wanted to
12  accomplish?
13            COUNCILMEMBER ROCHE: I think so.
14            I have a different question if we're ready
15  to move.
16            My second question -- and it is the language
17  in the motion -- I was just curious as to how you
18  could -- to me, revocation means you've lost it and
19  you have to reapply.
20            ATTORNEY WEED: That's correct.
21            COUNCILMEMBER ROCHE: Where according to the


22  actual words in the motion it says will be revoked for
23  one year, does that mean at the end of the year, you
24  automatically get your license back?
25            ATTORNEY WEED: My stance on that would be
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 1  you'd have to reapply for it --
 2            COUNCILMEMBER ROCHE: Okay.
 3            ATTORNEY WEED: -- because if you're
 4  revoked, you have no license at all, and, therefore,
 5  you're starting as if you're brand new and fresh.
 6            COUNCILMEMBER ROCHE: Good.
 7            ATTORNEY WEED: Now, the interesting thing
 8  is:  one of the standards even in your current
 9  ordinance would be if you have evidence of a prior
10  revocation, that might quality you from getting a
11  license.  But that's the chance you take, so hopefully
12  you don't let it get to the point where you're going
13  to get revoked.
14            COUNCILMEMBER ROCHE: But the way it reads


15  is you can't get one for at least a year.
16            ATTORNEY WEED: Right; that is correct.
17            COUNCILMEMBER ROCHE: That's --
18            ATTORNEY WEED: Couldn't even -- we couldn't
19  even take your application.
20            COUNCILMEMBER ROCHE: Just making sure.


21            MAYOR JENKINS: Murray, would you have to
22  give them their money back on that revocation?
23            ATTORNEY WEED: No.  No, sir.  No.
24            No, because when you think about it, the --
25  you know, part of the licensing fee is -- inherent in
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 1  that is the regulatory fee of what it costs us to
 2  process the thing, et cetera, so that's just the cost
 3  of doing business.
 4            COUNCILMEMBER FLEMING: Would you repeat (2)


 5  again?
 6            ATTORNEY WEED: Yes.  I believe it will
 7  read, subsection (1):  first violation in a 12-month
 8  period starting upon the date of the accusation of the
 9  offense -- the license shall be suspended for a period
10  up to 15 consecutive days.  (2) would be:  the second
11  violation in the same period as set out in (d)(1) --
12  suspended for a period up to 30 consecutive days.  (3)
13  would be:  third violation in the same period as set
14  out in (d)(1) -- revocation for a 12-month period
15  beginning upon the date of the Mayor and Council
16  finding.
17            COUNCILMEMBER FLEMING: I make a mo- --


18            COUNCILMEMBER BATES: Should --
19            COUNCILMEMBER FLEMING: Go ahead.
20            COUNCILMEMBER BATES: Should it say
21  consecutive 12-month period?
22            ATTORNEY WEED: Sure.  That's fine.
23            MR. HAEBERLIN: That one year would have
24  some impact on some places in terms of the zoning that
25  are legal nonconforming uses.
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 1            COUNCILMEMBER FLEMING: Correct.
 2            MR. HAEBERLIN: So, you know, to have the
 3  third would be very significant for lots of places in
 4  the city based on the code changes that you guys
 5  adopted.
 6            COUNCILMEMBER ROCHE: Well, let's just hope


 7  they don't serve alcohol to minors.
 8            COUNCILMEMBER BATES: More than twice in a


 9  year.
10            MAYOR JENKINS: If --
11            COUNCILMEMBER BATES: And I -- go ahead.


12            MAYOR JENKINS: If they don't -- if it's 12
13  months -- actually, if this period runs out, then they
14  actually start over after the first 12-month period or
15  whatever.
16            ATTORNEY WEED: They do.  If they would be
17  -- you would be revoked, and then it would be as if
18  they never had a license, essentially.  They'd have to
19  come in and reapply for a license.
20            And the only problem with that, which is a
21  problem for them, not for the government, would be
22  they would now have to report that in their past they
23  had a revocation somewhere in their background, which
24  you can use as a reason not to grant them another
25  license.  But you can do that.  I mean that's how it
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 1  is the world over.
 2            MAYOR JENKINS: My point is:  if they get
 3  the 15 days, their license taken away from them, and
 4  they don't -- nothing happens within, say, 14 months,
 5  actually, they start over again; is that correct?
 6            COUNCILMEMBER FLEMING: Yes.
 7            ATTORNEY WEED: Yes, that's correct.
 8            MAYOR JENKINS: Okay.  That's all I --
 9            ATTORNEY WEED: And that's been part of our
10  problem is that it wasn't really clear before, with
11  our two-strikes-you're-out rule, whether it began at
12  the dawn of time, you know, when Adam met Eve, or
13  whether it was a one-year period from each renewal
14  period of your license or whatever.  So that's the one
15  thing I wanted to make sure we dealt with however we
16  dealt with it.
17            COUNCILMEMBER ROCHE: One question:  when we


18  discussed this before, part of the whole point of, you
19  know, making these changes was because we had out-
20  standing people who had been, you know, given tickets
21  or whatever.  So if we pass this ordinance tonight,
22  would that cover those people that had --
23            ATTORNEY WEED: No.
24            COUNCILMEMBER ROCHE: Because I thought that


25  was why we were --
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 1            ATTORNEY WEED: It --
 2            COUNCILMEMBER ROCHE: -- doing that at the


 3  time --
 4            ATTORNEY WEED: No.  It --
 5            COUNCILMEMBER ROCHE: -- was to change it.


 6            ATTORNEY WEED: No.  I mean that may have
 7  been the Council's thought, but it won't make any
 8  difference, and I sent you an e-mail with regard to
 9  that.
10            The people that we're dealing with now have
11  an advantage and a disadvantage.  Essentially, if we
12  change the law on them to make it more harsh than the
13  time that they were committing the offense, that's an
14  ex post facto law.  We can't do that constitutionally
15  because you can't criminalize something today -- you
16  can criminalize it but you can't retroactively punish
17  somebody for doing something that was legal at the
18  time that they did it or the punishment wasn't as
19  harsh.
20            On the flip side of that, there's a general
21  kind of rule that you get the advantages of whatever
22  -- the advantages or disadvantages of whatever the
23  system was in play at the time it was in play with
24  you.
25            So in other words, the people could still be
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 1  subject to the two-strikes-you're-out rule which is
 2  mandatory, which is why, you know, I sent you an
 3  e-mail about my suggestions about how we handle that,
 4  and I'd like you to rely upon that attorney/client-
 5  privileged e-mail rather than me outlining here in
 6  public what the strategy is.  But I think there's a
 7  way to resolve that --
 8            COUNCILMEMBER ROCHE: Okay.
 9            ATTORNEY WEED: -- but this won't do it.
10  And in fact, if we rewrite the entire code of
11  ordinances -- I mean the whole alcohol beverage code,
12  that won't help the people that we're dealing with
13  right now.
14            COUNCILMEMBER FLEMING: Even if I make the


15  motion to supersede any and all outstanding ordinances
16  that reflect 3-270 prior to any violations on the
17  books?
18            ATTORNEY WEED: I think you could make a
19  motion that you wanted to revoke the relevant penalty
20  portion of the alcohol beverage code and that any --
21  and the secondary impact of that might be for any
22  current offender who might be subject --
23            COUNCILMEMBER FLEMING: Any --
24            ATTORNEY WEED: I'm coming back --
25            COUNCILMEMBER FLEMING: -- pending offender.
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 1            ATTORNEY WEED: Yeah.  You know, you could


 2  simply eliminate the process -- in other words, just
 3  give them a pass -- and that's perfectly legal, and,
 4  you know, you may end up having to do that to a
 5  certain degree -- and then going forward after we
 6  resolve these code issues, you know, go and sin no
 7  more.
 8            So yes, you could do that, but what you
 9  would have to do would be you'd have to dismantle the
10  relevant system to, you know, decriminalize or, in
11  this case, to non-punish administratively the people
12  that are in this category of people that are traveling
13  through right now.  So can you do it?  Yeah.
14            COUNCILMEMBER ROCHE: Could you make it


15  effective as of January 1st, 2009?
16            ATTORNEY WEED: Well, I don't feel very
17  comfortable making it retroactive like that.
18            If you're going to do something like that, I
19  would recommend -- you know, enforcement's always
20  discretionary.  The Council could simply choose not to
21  pursue administrative cases against the relevant
22  violators who might get shut down underneath the two-
23  strikes-you're-out rule, simply choose not to do it,
24  and underneath your police powers, rewrite that chunk
25  of the ordinance, and it's over because that law is no


Page 110


 1  longer in effect.
 2            COUNCILMEMBER ALEXANDER: Why couldn't you


 3  choose to treat them all as first offenders?
 4            ATTORNEY WEED: Well, that's probably okay.
 5  And the reason why it's probably okay practically is
 6  because as long as the -- who is going to complain?
 7  If the punishment is something that's palatable
 8  administratively to the offender, they're not going to
 9  complain; they'll simply take the punishment.  If I'm
10  the offender and the first-offense rule is 15 days
11  suspension where I can't sell, I will sue the
12  government.
13            COUNCILMEMBER ALEXANDER: Up to 15 days.


14            COUNCILMEMBER FLEMING: But both ordinances


15  are 15 days, so I don't know why we're even
16  commenting.
17            COUNCILMEMBER ALEXANDER: The first one is a


18  mandatory --
19            COUNCILMEMBER ROCHE: Right.
20            COUNCILMEMBER ALEXANDER: -- 15 days.


21            COUNCILMEMBER FLEMING: Okay.
22            ATTORNEY WEED: What's on the books right
23  now, it's mandatory 15 days --
24            COUNCILMEMBER FLEMING: Okay.
25            ATTORNEY WEED: -- second offense, mandatory
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 1  revocation.
 2            COUNCILMEMBER FLEMING: Okay.
 3            ATTORNEY WEED: The Council voted to take
 4  themselves -- not to give themselves any choice.
 5            COUNCILMEMBER FLEMING: My apologies.


 6            ATTORNEY WEED: Yeah.
 7            COUNCILMEMBER FLEMING: I was just thinking


 8  about the 15 days.
 9            COUNCILMEMBER ROCHE: And that's the
10  concern.  I mean I'm --
11            ATTORNEY WEED: Exactly.
12            COUNCILMEMBER ROCHE: -- not really inclined


13  to let them go scott free, but I would rather let them
14  -- give them a pass versus putting them out of
15  business.
16            ATTORNEY WEED: I hear you.
17            COUNCILMEMBER ALEXANDER: They broke the


18  law.
19            COUNCILMEMBER BATES: I would like to review


20  the memo that Mr. Weed has sent to us regarding this
21  and get some clarity internally as to what our options
22  are on the administrative side and pass this as it is
23  tonight going forward and address the administrative
24  side when it's time to address the administrative
25  side.
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 1            ATTORNEY WEED: And I want to clarify this
 2  again.  I know we talked about it before.  All this
 3  ordinance does, it doesn't resolve any of the problems
 4  in your code --
 5            COUNCILMEMBER ROCHE: Right.
 6            ATTORNEY WEED: -- period, and all it does,
 7  it's only applicable to underage sales.
 8            COUNCILMEMBER ROCHE: Right.
 9            ATTORNEY WEED: That's it, period.  It
10  doesn't affect any other penalty and it doesn't affect
11  any other issue that may or may not exist in your
12  code.
13            COUNCILMEMBER FLEMING: Yes, sir.
14            COUNCILMEMBER SPANGLER: Make a motion?


15            COUNCILMEMBER BATES: I'll --
16            COUNCILMEMBER ROCHE: Well, I think Pam made


17  the motion.
18            COUNCILMEMBER SPANGLER: Oh.
19            COUNCILMEMBER BATES: Ms. Fleming, did you


20  make the motion?
21            COUNCILMEMBER FLEMING: I was trying to but


22  I wanted to get his wording proper and --
23            ATTORNEY WEED: Are you okay with just --
24            COUNCILMEMBER FLEMING: Yes, sir.
25            ATTORNEY WEED: -- adopting what I --
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 1            COUNCILMEMBER FLEMING: I'd like to --
 2            ATTORNEY WEED: -- read in the record?
 3            COUNCILMEMBER FLEMING: -- make a motion to


 4  amend ordinance 3-270 which is the penalties affixed
 5  to violators for the sales to minors to read as
 6  follows (gesturing):
 7            ATTORNEY WEED: Penalty, Section 3-270(d):
 8  Upon a finding by the Mayor and Council that a
 9  violation of sales to minors has occurred, the license
10  shall be suspended or revoked as follows:  (1), first
11  violation in a 12-month period starting upon the date
12  of the accusation of the offense -- the license shall
13  be suspended for a period up to 15 consecutive days;
14  (2), second violation in the same period as set out in
15  (d)(1) -- suspension for period of up to 30 consecu-
16  tive days; (3), third violation in the same period as
17  set out in (d)(1) -- revocation for a consecutive
18  12-month period beginning upon the date of the Mayor
19  and Council finding, period.
20            COUNCILMEMBER BATES: Second.
21            MAYOR JENKINS: Anymore discussion?
22                           - - -
23                       (No response)
24                           - - -
25            MAYOR JENKINS: Call the roll.


Page 114


 1            CLERK BLACKMON: Councilmember Alexander?


 2            COUNCILMEMBER ALEXANDER: Yes.
 3            CLERK BLACKMON: Councilmember Bates?
 4            COUNCILMEMBER BATES: Yes.
 5            CLERK BLACKMON: Councilmember Fleming?
 6            COUNCILMEMBER FLEMING: Yes.
 7            CLERK BLACKMON: Councilmember Pittman?
 8            COUNCILMEMBER PITTMAN: Yes.
 9            CLERK BLACKMON: Councilmember Roche?
10            COUNCILMEMBER ROCHE: Yes.
11            CLERK BLACKMON: Councilmember Spangler?


12            COUNCILMEMBER SPANGLER: Yes.
13            MAYOR JENKINS: All right.  We're going to
14  open this bid for the cleaning service, the one that
15  was left over.
16            ATTORNEY WEED: Mr. Mayor, I want the record


17  to reflect what occurred in this case.
18            Rhonda, would you raise your right hand?  I
19  want to give you the oath.
20                           - - -
21            (Whereupon, Clerk Rhonda Blackmon was duly
22       sworn by Attorney Weed.)
23                           - - -
24            ATTORNEY WEED: What is your name?
25            CLERK BLACKMON: Rhonda Ann Blackmon.
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 1            ATTORNEY WEED: And where are you employed?


 2            CLERK BLACKMON: City of Doraville.
 3            ATTORNEY WEED: What do you do for that
 4       city?
 5            CLERK BLACKMON: City clerk.
 6            ATTORNEY WEED: Before the Council tonight,
 7       is there an envelope which may or may not
 8       contain a bid for a cleaning services contract?
 9            CLERK BLACKMON: Yes.
10            ATTORNEY WEED: Are you familiar with that
11       envelope?
12            CLERK BLACKMON: Yes.
13            ATTORNEY WEED: Have you examined the
14       envelope?
15            CLERK BLACKMON: Yes.
16            ATTORNEY WEED: Did you open that envelope?


17            CLERK BLACKMON: No.
18            ATTORNEY WEED: And was that envelope
19       included in a grouping of other envelopes that
20       would have been a part of the bid opening
21       meeting?
22            CLERK BLACKMON: Yes.
23            ATTORNEY WEED: It was?  My understanding
24       was it was not included.
25            CLERK BLACKMON: Okay.  I thought you were
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 1       clarifying when it came in.
 2            No, it was not included in the original
 3       opening night.
 4            ATTORNEY WEED: And why was it not included?


 5            CLERK BLACKMON: It was misplaced with other


 6       documents that we were holding for review.
 7            ATTORNEY WEED: Okay.  And is that bid in
 8       the same or substantially the same condition as
 9       it was when you found it?
10            CLERK BLACKMON: Yes.
11            ATTORNEY WEED: Should that bid have been
12       included in the materials that would have been
13       presented to Council on the relevant night?
14            CLERK BLACKMON: Yes.
15            ATTORNEY WEED: Okay.  Is that the same bid
16       that's before them tonight?
17            CLERK BLACKMON: Yes.
18            ATTORNEY WEED: Okay.
19                           - - -
20            ATTORNEY WEED: Thank you, Mr. Mayor.  I
21  think that's going to establish the record that the
22  bid's been identified so you can open it tonight.
23            MAYOR JENKINS: Thank you.
24            COUNCILMEMBER BATES: This is from William


25  S. Howard of 3061 Oakcliff Road, Apartment 2A.  It is
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 1  a letter addressed to the City of Doraville indicating
 2  that the individual, William S. Howard, is interested
 3  in a janitorial job with the City of Doraville,
 4  looking for a full-time position with a salary of
 5  $9.25 to $9.75 per hour.
 6            The letter goes on.  I won't read it for the
 7  record, and I'll let Mr. Pittman make his recommenda-
 8  tion.
 9            MAYOR JENKINS: These were bids for contract
10  services.  This don't seem to --
11            COUNCILMEMBER SPANGLER: This --
12            MAYOR JENKINS: -- follow the same line.
13            COUNCILMEMBER FLEMING: Did not the bid say


14  cleaning service?
15            MAYOR JENKINS: Excuse me?
16            MAYOR JENKINS: Did not the RFP ask for
17  cleaning service?
18            MAYOR JENKINS: Bid three days a week, not
19  full employment.
20            COUNCILMEMBER FLEMING: Pardon me?
21            MAYOR JENKINS: Three days a week, not
22  employment.  Contract services.
23            ATTORNEY WEED: Yeah.  I mean --
24            MAYOR JENKINS: Wait a minute.
25            ATTORNEY WEED: Correct, Mayor.  I mean the
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 1  Council could choose not to forward this bid on to
 2  Mr. Pittman as being noncompliant but it may just be
 3  easier to let, you know, this bid go forward, and he
 4  can pick up the top three or whoever he's going to
 5  pick and, in accordance with your instructions, get
 6  back with you.
 7            COUNCILMEMBER ROCHE: Well, $9.75 an hour,


 8  that's only $12,000 a year for three days a week plus
 9  benefits.
10            COUNCILMEMBER BATES: And again, not going


11  through the fine print of the other providers, the
12  letter indicates that the individual will not provide
13  his own equipment --
14            COUNCILMEMBER ROCHE: Right.  I understand.


15            COUNCILMEMBER BATES: -- be reliable upon


16  the City's.  I don't know if the other providers were
17  providing their own equipment and supplies and things
18  along that nature.  So I'd really like to let
19  Mr. Pittman evaluate them and come back to us with a
20  recommendation.
21            COUNCILMEMBER ROCHE: Yes.  I did not mean


22  the $12,000 was in any form of -- any kind of a bid or
23  anything.
24            MAYOR JENKINS: Will this one be included in
25  Mr. Pittman's --
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 1            COUNCILMEMBER BATES: I believe that's a
 2  fair thing to do, yes, sir.
 3            COUNCILMEMBER ROCHE: Right.
 4            MAYOR JENKINS: Well, then, we didn't give
 5  -- my point is you didn't give the other people the
 6  bid by the hour.
 7            ATTORNEY WEED: If you're asking --
 8  Mr. Mayor, if you're asking me, in my professional
 9  opinion, based upon the RFP, whether that bid is
10  compliant with the RFP terms, my opinion would be no,
11  that is not.
12            However, in light of the circumstances of
13  the fact that it was not presented to you with the
14  original grouping, I think it would be fair for
15  Mr. Pittman to take a look at it --
16            MAYOR JENKINS: That's fine with me.  I'm
17  just making a point.
18            ATTORNEY WEED: -- and it might make the top
19  three or it might not.  But my professional opinion is
20  that this current bid in the format is not compliant
21  with the RFP specifications as they're set out.
22            COUNCILMEMBER ROCHE: Would that leave us


23  exposed at all by all the other people who submitted
24  bids and then they say, well, we went to all the
25  trouble to submit a bid and then you hired somebody?
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 1            ATTORNEY WEED: Well, what we put in the RFP


 2  is our usual language, which says that we've got the
 3  right to waive formalities.  So we've already covered
 4  that.  We've got the right to do that.
 5            COUNCILMEMBER ROCHE: Okay.
 6            COUNCILMEMBER SPANGLER: Motion to adjourn.


 7            COUNCILMEMBER BATES: Second.
 8            MAYOR JENKINS: All right.  Thank you.
 9            CLERK BLACKMON: Can I call the roll?
10            MAYOR JENKINS: Call the roll, please.
11            CLERK BLACKMON: Councilmember Alexander?


12            COUNCILMEMBER ALEXANDER: Yes.
13            CLERK BLACKMON: Councilmember Bates?
14            COUNCILMEMBER BATES: Yes.
15            CLERK BLACKMON: Councilmember Fleming?
16            COUNCILMEMBER FLEMING: Yes.
17            CLERK BLACKMON: Councilmember Pittman?
18            COUNCILMEMBER PITTMAN: Yes.
19            CLERK BLACKMON: Councilmember Roche?
20            COUNCILMEMBER ROCHE: Yes.
21            CLERK BLACKMON: Councilmember Spangler?


22            COUNCILMEMBER SPANGLER: Yes.
23                           - - -
24      (Meeting adjourned at approximately 8:50 p.m.)
25                           -o0o-
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 1                   C E R T I F I C A T E
   
 2  STATE OF GEORGIA]
   
 3  COUNTY OF DEKALB]
   
 4       I hereby certify that the foregoing transcript
   
 5  was taken down, as stated in the caption, and the
   
 6  proceedings were reduced to typewriting under my
   
 7  direction and control.
   
 8       I further certify that the transcript is a true
   
 9  and correct record of the evidence given at the said
   
10  proceedings.
   
11       I further certify that I am neither a relative
   
12  or employee or attorney or counsel to any of the
   
13  parties, nor financially or otherwise interested in
   
14  this matter.
   
15       This the 7th day of December, 2009.
   
16 
   
17                  _____________________________
   
18                        Theresa Bretch, CCR
   
19                        Permit No. B-755
   
20 
   
21 
                                            [SEAL]
22 
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                     CITY COUNCIL MEETING


                      CITY OF DORAVILLE


                       STATE OF GEORGIA


                       November 9, 2009


                      SUMMARY OF MOTIONS�                                                       2
 1       1.   A motion was made by Councilmember Spangler
    to add Alcohol Beverage Ordinance - Penalty Sales to
 2  the agenda as item no. 4.  The motion was seconded by
    Councilmember Pittman.  The motion was passed by
 3  unanimous vote.


 4       2.   A motion was made by Councilmember Pittman
    to add the opening of the last bid for cleaning
 5  service to the agenda as item no. 5.  The motion was
    seconded by Councilmember Fleming.  The motion was
 6  passed by unanimous vote.


 7       3.   A motion was made by Councilmember Roche to
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    rezone 5849 Peachtree Road (parcel #18-322-02-004)
 8  from M-1 to M-1, with permitted uses as follows:
    engineering and architectural offices, intermediate
 9  impact facilities including colleges, junior colleges
    and universities (all other intermediate impact
10  facilities listed in the M-1 ordinance in effect on
    today's date will be excluded); scientific or research
11  laboratories, and including the uses on the property
    as of today -- auto body repair shop, sign company,
12  and limousine or common carrier service.  The motion
    was seconded by Councilmember Bates.  The motion was
13  passed by a vote of 4-2 with dissenting votes from
    Councilmembers Fleming and Spangler.
14
         4.   A motion was made by Councilmember Bates to
15  rezone 0 General Motors Drive (parcel #18-322-02-005)
    from M-2 to M-1 with conditions agreed to for 5849
16  Peachtree Road.  The motion was seconded by
    Councilmember Roche.  The motion was passed by a vote
17  of 4-2 with dissenting votes from Councilmembers
    Fleming and Spangler.
18
         5.   A motion was made by Councilmember Roche to
19  rezone 5801 Peachtree Road (parcel #18-310-06-001)
    from M-2 to C-1 with all conditional uses listed in
20  C-1 to be excluded from the site.  Indoor amusement
    and recreation businesses including theaters but
21  excluding drive-in theaters, billiards and pool halls,
    paintball facilities and water parks not to exceed a
22  capacity of 1,000 persons.  The motion was seconded by
    Councilmember Bates.  The motion was passed by a vote
23  of 4-2 with dissenting votes from Councilmembers
    Fleming and Spangler.
24


25�                                                       3
 1       6.   A motion was made by Councilmember Bates to
    rezone 3900 Motors Industrial Way (parcel nos.
 2  18-322-02-002, 18-322A02-002, -B,-C, and no.
    18-322-02-006) from M-2 to C-1 with all conditional
 3  uses listed in C-1 to be excluded from the site.
    Indoor amusement and recreation businesses including
 4  theaters but excluding drive-in theaters, billiards
    and pool halls, paintball facilities and water parks
 5  not to exceed a capacity of 1,000 persons.
    The motion was seconded by Councilmember Roche.  The
 6  motion was passed by a vote of 4-2 with dissenting
    votes from Councilmember Fleming and Spangler.
 7
         7.   A motion was made by Councilmember Fleming
 8  to amend the Alcohol Beverage Ordinance, 3-270(d),
    penalties for sale to minors, as follows:
 9
         Upon a finding by the Mayor and Council that a
10       violation of sales to minors has occurred, the
         license shall be suspended or revoked as follows:
11       (1), first violation in a 12-month period
         starting upon the date of the accusation of the
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12       offense -- the license shall be suspended for a
         period up to 15 consecutive days; (2), second
13       violation in the same period as set out in (d)(1)
         -- suspension for period of up to 30 consecutive
14       days; (3), third violation in the same period as
         set out in (d)(1) -- revocation for a consecutive
15       12-month period beginning upon the date of the
         Mayor and Council finding, period.
16
    The motion was seconded by Councilmember Bates.  The
17  motion was passed by unanimous vote.


18       8.   A motion was made by Councilmember Spangler
    to adjourn the meeting.  The motion was seconded by
19  Councilmember Bates.  The motion was passed by
    unanimous vote.
20
                             -o0o-
21


22


23


24
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City of Doraville, Georgia  


Planning Commission Agenda 
November 12, 


2009 


Special Called Meeting City Hall Council Chambers 


Thursday  7:00 PM  


1. CALL TO ORDER 
 


2. ROLL CALL 


 
3. NEW BUSINESS (PUBLIC HEARINGS REQUIRED) – TEXT AMENDMENTS: 


 


3A: Article IX, Section 904, R-2, General Residence District 


     
 3B: Article IX, Section 905, R-3, Multiple-Family Residence District   


  (Apartments) 


    
 3C: Article IX, Section 906, R-4, Multiple-Family Residence District   


  (Condominiums, Cooperatives and Townhomes)    


 
     3D. Sections 1601, 1602, 1603, 1604, 1604A, 1605, and 1606 as may be  


  necessary to address City Initiated Zoning Items 


   


     4.       ADJOURNMENT 








City of Doraville Municipal Planning Commission, November 12, 2009, Unofficial 


Summary Action Report (prepared by City Planner): 


 


NOTE: Order based on Published Agenda – subject to change within meeting 


 


1. Call to Order (Chairman Joe O’Conner presiding) 


 


2. Roll Call (All in Attendance)  


 


3. Approval of Minutes of  October 22, 2009 


 


 Commission Approved (4-0) 


 


4. NEW BUSINESS (PUBLIC HEARINGS REQUIRED) – TEXT 


AMENDMENTS: 


 


4A:  Article IX, Section 904, R-2, General Residence District 


  


 Commission recessed item to first meeting in January 2010 


 


 4B:  Article IX, Section 905, R-3, Multiple-Family Residence District   


  (Apartments) 


 


 Commission recessed item to first meeting in January 2010 


 


 4C:  Article IX, Section 906, R-4, Multiple-Family Residence District   


  (Condominiums, Cooperatives and Townhomes)    


 


 Commission recessed item to first meeting in January 2010 


 


     4D.       PUBLIC HEARING: 


 


  Zoning Sections 1601, 1602, 1603, 1604, 1604A, 1605, and 1606 as may  


  be necessary to address City Initiated Zoning Items.  


  * Refer to draft prepared by City Attorney for the City Council.  


 


 Staff  recommendation Denial.  Commission recommended approval of the 


modified document striking all provisions requiring mail notification to 


property owners beginning on Page 5 of 8 at “b” through to Section 2 on Page 


6. 


 


5.       Adjournment (approximately 8:15 p.m.) 


 


The tape transcript of proceedings is available from the City Clerk’s Office via an Open 


Records Request at a cost of $5.00 per tape. Please contact the City Clerk, Rhonda 


Blackmon at (770) 451-8745. 








 


City of Doraville, Georgia 


Council Agenda 
November 16, 2009  Council Meeting                           7:00 PM City Hall 


    


 


1. CALL TO ORDER 


2. ROLL CALL 


3. MAYOR’S COMMENTS 
 Local Officials Agreement 
               Part-time  
  
OLD BUSINESS 


    


4. NEW LCI STUDY-Luke Howe 


5. STAFFING FOR GM DEVELOPMENT-Bob Roche 


6. EXECUTIVE SESSION-PERSONNEL ISSUES-Bob Roche 


7. DEANE STOKES-Zoning Changes of C2 Classification and its effect to City business interests 


8. ALCOHOLIC BEVERAGE-Murray Weed 


9. FINANCIAL POLICY-Murray Weed 
 
       NEW BUSINESS 


 


10. CHRISTMAS TREE LIGHTING EVENT-Donna Pittman 


11. SCRIVENER’S ERROR CORRECTION-Murray Weed 


12. PROPERTY MAINTENANCE REVISION-Murray Weed 


13. CERTIFICATE OF COMPLETENESS FEE-Murray Weed 


14. NOTIFICATION TO OWNER OF CITY INITIATED REZONING-Murray Weed 


15. BILLIARD PARLOR ORDINANCE-Murray Weed 


16. BRAND MORGAN/MICHAEL HOATH-City Initiation Rezoning 


17. POLICE DEPARTMENT COMMENTS 


18. ATTORNEY COMMENTS 


19. DORAVILLE CITIZENS COMMENTS 


20. ADJOURNMENT 
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November 16, 2009
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City of Doraville   
State of Georgia


_City Council Meeting_
November 16, 2009


                      CITY COUNCIL MEETING
 
                       CITY OF DORAVILLE
 
                        STATE OF GEORGIA
 
 
 
 
 
 
 
 
 
 
 
                             * * *
 
 
               Transcript of the meeting held in the
 
          City Council Room at Doraville City Hall,
 
          3725 Park Avenue, Doraville, Georgia, Mayor
 
          Ray Jenkins presiding, before Theresa
 
          Bretch, Certified Court Reporter, commencing
 
          at approximately 7:00 p.m. on Monday,
 
          November 16, 2009.
 
                             * * *
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 1   APPEARANCES:
   
 2   Doraville City Council:
   
 3        Hon. Ray Jenkins, Mayor
   
 4        Councilwoman Maria Alexander
   
 5        Councilman Brian Bates
   
 6        Councilman Robert Spangler
   
 7        Councilwoman Donna Pittman
   
 8        Councilman Bob Roche
   
 9        Councilwoman Pam Fleming
   
10        Rhonda Blackmon, City Clerk
   
11        Murray J. Weed, City Attorney
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.
 3            Call the roll, please.
 4            CLERK BLACKMON: Councilmember Alexander?


 5            COUNCILMEMBER ALEXANDER: Here.
 6            CLERK BLACKMON: Councilmember Bates?
 7            COUNCILMEMBER BATES: Here.
 8            CLERK BLACKMON: Councilmember Fleming?
 9            COUNCILMEMBER FLEMING: Here.
10            CLERK BLACKMON: Councilmember Pittman?
11            COUNCILMEMBER PITTMAN: Here.
12            CLERK BLACKMON: Councilmember Roche?
13            COUNCILMEMBER ROCHE: Here.
14            CLERK BLACKMON: Councilmember Spangler?


15            COUNCILMEMBER SPANGLER: Here.
16            MAYOR JENKINS: All right.  Thank you.
17            Appreciate everybody coming out tonight.
18  Got a good crowd.  I don't know what the occasion is
19  but we'll find out.
20            I got a number of things on Mayor's Comments
21  tonight.
22            I gave all the Councilmembers on November
23  the 6th a letter asking about this agreement from
24  Dekalb County.  Is everybody familiar with it, Local
25  Officials' Agreement, Local Elected Officials'
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 1  Agreement?
 2            COUNCILMEMBER FLEMING: Yes, sir.  I have


 3  mine.
 4            MAYOR JENKINS: I asked the Council to let
 5  me know.  Murray said that the Mayor does not have the
 6  option to sign anything that would go over $5,000, so
 7  I brought it to the Council, but I got no comments.
 8  But I guess we either got to sign it or tell them
 9  we're not going to sign it.
10            Is that correct, Murray?
11            ATTORNEY WEED: Well, I think there's a
12  third option, Mayor, which is there are a couple of
13  provisions in it that I'm not entirely comfortable
14  with as your lawyer.  There's no end date to the
15  agreement.  Under the intergovernmental contract
16  clause of the constitution, the maximum time frame
17  governmental contracts can go is 50 years.  I think
18  that should be in it.
19            Obviously, I wanted it to come to Council's
20  attention because of the value of it could, you know,
21  go over $5,000, and in order to bind the City, that
22  requires the Council's participation and not just the
23  Mayor.
24            I've written a letter to the representative
25  of Dekalb County relevant to this agreement, outlining
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 1  these suggestions, and they actually wanted -- as you
 2  can tell from the letter, they wanted a response
 3  earlier than the 16th, which I told them we would not
 4  be able to do without calling a special called
 5  meeting.  I asked them if they wanted us to call a
 6  special called meeting, to let me know; they never
 7  did.  So that's pretty much where we're at.
 8            So what I'd like you to do is give the Mayor
 9  approval and authorization to sign the agreement with
10  the changes to be negotiated.
11            COUNCILMEMBER ALEXANDER: I had some


12  questions.  I don't think like we have enough
13  information.
14            Section number 4 basically -- if we have any
15  power with this grant, we're just giving it all to the
16  County.  In the information lined out in section 4,
17  nowhere does it say he's going to report back to us
18  and let us know what he's doing on behalf of our city.
19            It talks about him talking to the governor
20  and talking to local employers in the statewide
21  workforce, but what is he going to give us?  I mean is
22  he going to say, I'm trying to, you know, get jobs in
23  your area?  I mean I just don't feel like we have
24  enough.  I don't feel comfortable in entering into an
25  agreement that I don't really know what it covers, or
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 1  what are we giving up if we don't sign it or what are
 2  we giving up if we do sign it?
 3            ATTORNEY WEED: Well, let's answer the
 4  questions one at a time as best we can.
 5            I agree with your concerns completely.  One
 6  of my main concerns that I shared with Dekalb County
 7  is the fact that basics of contract law are offer/
 8  acceptance/consideration.  And here, there's no
 9  consideration; there's no quid pro quo.  There's no
10  recitation of what we get in exchange for granting
11  them this authority, so I think that arguably the
12  contract would not be binding in the format in which
13  it's written.  I've outlined that concern as well in
14  my letter to Dekalb County already.  Once again, I've
15  received no response on it.
16            As to the origin of it and why we would be
17  doing it, I would actually like Luke Howe to answer
18  that question because I think he can answer it better
19  than I can.
20            My understanding is it's part of the system
21  of the workforce grant, essentially, and whoever it is
22  -- I think the federal government, I believe, is the
23  entity giving the money, and they want to have
24  essentially one point of contact with regard to the
25  management of the grant funds.  That's my
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 1  understanding.  That may be incorrect.  And I would
 2  turn that over to someone on staff who knows more
 3  about the origin than I do.  My job of course was to
 4  make sure the agreement's legal or not.
 5            COUNCILMEMBER ALEXANDER: Do you want to


 6  answer those questions, Mr. Howe?
 7            MR. HOWE: This goes along with the Central
 8  Avenue sidewalk grant.  It's something that every city
 9  that's receiving CDBGR funds has to sign.  Chamblee
10  has signed it, Stone Mountain has signed it, Decatur
11  has signed it.
12            It doesn't comport -- you know, Murray's
13  probably right, it doesn't comport with a lot of
14  things, but neither did the contract we signed, so you
15  know, I'm not going to criticize Dekalb County.
16            But this money -- every city is having to
17  apply to the County to get this money, because there's
18  only one city in the county that receives money
19  directly from the federal government, and that's
20  Dunwoody, because they're 50,000-plus people.
21            So this is just one of those things.  If we
22  want the money, we're going to have to go along with
23  this agreement, and not signing it could throw a
24  monkey wrench into all the work that has been done
25  thus far.
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 1            Nine times out of ten, the city manager or
 2  chief executive would sign this document and it would
 3  never go to legal.  Murray's just doing his job.  But
 4  you know, a hundred percent of the time or near that
 5  figure, it's not going to go to legal.  The city
 6  managers just accept that this is just a part of
 7  getting the grant, and they sign it and things move
 8  on.
 9            And I think Scott can -- You know, Scott
10  knows a lot about these things as well.
11            COUNCILMEMBER ALEXANDER: I thought the


12  grant for the sidewalk came out of some of the
13  stimulus funds.
14            MR. HOWE: Right.
15            COUNCILMEMBER ALEXANDER: Okay.  This is


16  1998 is what this agreement is dated.
17            MR. HOWE: It's part of the Workforce Act.
18  It means that we have to provide by certain provisions
19  in federal law.  There is all kinds of red tape when
20  it comes to federal grants.  There's Section 3
21  guidelines.  You got to make sure that the contractor
22  you hire employs, you know, moderate- and low-income
23  people.  There's all sorts of red tape that goes along
24  with these grants, and it took me six months to
25  navigate through all that stuff, and this is just part
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 1  of the red tape.
 2            COUNCILMEMBER BATES: Is this a new
 3  agreement that the County is asking all the cities to
 4  sign or has one been in place --
 5            MR. HOWE: It's been --
 6            COUNCILMEMBER BATES: -- prior to?
 7            MR. HOWE: -- in place for years.
 8            COUNCILMEMBER BATES: And has that agreement


 9  expired, or why is there a new agreement surfacing
10  now?
11            ATTORNEY WEED: Well, I don't know anything
12  -- I certainly haven't got a copy of any existing
13  agreement that's in reference to what you're holding
14  in your hand.  The first time I've ever looked at it
15  was a few weeks ago when I looked at it.
16            Assuming for the sake of argument that there
17  is another document that's already been signed, that's
18  identical to the one you're holding in your hand,
19  because there's no term of limitation, there'd be no
20  need for them to do it again.  Why they would do it
21  again, I don't know.  So I would assume that with
22  regard to the document you've got right now, that
23  there may not be one that already exists.  Either
24  that, or they've just decided maybe because there are
25  some new cities involved, they sent another one out,
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 1  but there's no reference to any of that in the cover
 2  letter.
 3            So I can't answer the question other than in
 4  the two years I've been involved with Doraville, no
 5  agreement like that's come across my desk.
 6            COUNCILMEMBER BATES: Okay.  Correct me if


 7  I'm wrong.  My understanding is is that we're not
 8  eligible to apply for any grants under the Workforce
 9  Investment Act because of the size of our
10  municipality; is that correct?
11            MR. HOWE: Well, when it comes to the
12  stimulus money -- Now, there's a lot of grants that I
13  apply for directly to the federal government, but when
14  it comes to the stimulus, they're trying to get it to
15  the entities that can do the most with it, and a city
16  the size of Doraville just -- well, the bottom line
17  with these grants is creating jobs and providing some
18  kind of economic stimulus.
19            COUNCILMEMBER BATES: Okay.  Let me rephrase


20  my question.
21            If we sign this, are we precluding ourselves
22  from applying for other stimulus-money grants?
23            MR. HOWE: No.
24            COUNCILMEMBER BATES: If we sign this, what


25  assurances, if any, do we get that the County will
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 1  actually do any grant work in the city?
 2            MR. HOWE: Well, the Dekalb Commission's
 3  already agreed to the contract that the mayors sign,
 4  and Burl Ellis signed, agreeing, okay, we're going to
 5  get this money from you and we're going to take it and
 6  we're going to build sidewalks with it.
 7            COUNCILMEMBER BATES: Right.  And that money


 8  falls under the Workforce Investment Act?
 9            MR. HOWE: No.
10            Scott, do you know a little bit more about
11  this?
12            MR. HAEBERLIN: Well, just the boilerplate
13  document that Luke is referring to, I've seen these.
14  They say Henry County on them.  Now, obviously,
15  different metro counties.  And these boilerplates are
16  documents routinely our city manager at the time I was
17  with the City of McDonough in Henry County, we would
18  get similar things that would just be signed.  Perhaps
19  he should have had legal counsel on these items, but
20  I've seen these boilerplate-style documents circulated
21  for a number of years that I've been in Georgia.
22            COUNCILMEMBER PITTMAN: Okay.  So in the


23  event we do not sign it, do we not --
24            ATTORNEY WEED: I cannot --
25            COUNCILMEMBER PITTMAN: -- lose anything?
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 1            ATTORNEY WEED: -- answer the question.
 2            COUNCILMEMBER PITTMAN: We don't get
 3  something, or what would be the repercussions?
 4            ATTORNEY WEED: I don't know anything else.
 5  I'm not the author of the document.  All I can tell
 6  you is whether it's legal or not.
 7            MR. HOWE: We could quite possibly not get
 8  the grant.  And we're not getting a whole lot of
 9  cooperation from Dekalb County right now, so this is
10  just the kind of thing that could give them the excuse
11  to yank it.
12            COUNCILMEMBER FLEMING: Was there a cover


13  letter that went with this agreement other than from
14  the Mayor to us?
15            ATTORNEY WEED: Yes.  At least I have a copy
16  of a cover letter that went with the agreement.
17            COUNCILMEMBER ROCHE: Could we get a copy,


18  please.
19            ATTORNEY WEED: I didn't bring it with me
20  tonight.  I assumed that it would have been given to
21  you already by the appropriate staff.
22            COUNCILMEMBER SPANGLER: I think we need to


23  postpone this item until we get a little more infor-
24  mation.
25            MR. HOWE: Well, I made numerous attempts to
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 1  get in contact with Dekalb County through e-mail,
 2  through phone, to get more clarity on this, and I
 3  hadn't received any response.
 4            So we're going to be on our own when it
 5  comes to this grant.  If we don't do things just the
 6  way they ask us to do it, then, you know, it --
 7            COUNCILMEMBER SPANGLER: Again, I want to


 8  make a motion that we postpone this until a later date
 9  until we get more information.
10            MAYOR JENKINS: Do I get a second?
11            COUNCILMEMBER ROCHE: I'll second that.
12            MAYOR JENKINS: All right.
13            COUNCILMEMBER ROCHE: I think it would be


14  irresponsible to go signing something when we don't
15  even know --
16            COUNCILMEMBER PITTMAN: Is there a deadline?


17            MAYOR JENKINS: There was, but it's passed.
18            ATTORNEY WEED: The deadline's already
19  passed.
20            MAYOR JENKINS: Yeah.
21            ATTORNEY WEED: Let me clarify something.
22            MAYOR JENKINS: They only gave us --
23            ATTORNEY WEED: Yeah.
24            MAYOR JENKINS: -- a few days to sign it.
25            ATTORNEY WEED: Yes.  The deadline actually,
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 1  I believe, was the 9th.  And once again, the cover
 2  letter was from someone by the name of, I believe,
 3  Vivian Fuller.  She is an assistant to in whatever
 4  office sent out the letter, and I feel confident she's
 5  not a decisionmaker.
 6            Essentially what the letter said was we need
 7  to get this back from all the cities I believe by the
 8  9th, and I responded to that letter in accordance with
 9  the draft document.  I informed Dekalb County of my
10  concerns as your lawyer after consulting with the
11  Mayor about it and sent my letter to her.  And I also
12  told her that our next meeting was this meeting, and
13  that if they wanted us to meet beforehand, we'd have
14  to call a special-called meeting, and asked them to
15  kindly contact me if it was so pressing that we'd have
16  to have a special-called meeting.
17            Now, the only other thing I want to add is
18  that if they make this agreement compliant with my
19  understanding of Georgia law, I have absolutely no
20  objection to it, and if the agreement is necessary to
21  get grant money, then I would advise you to execute
22  it.
23            My only interest in this and concern was
24  literally the points in the agreement with regard to
25  what it does and what it lacks, which I have duly
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 1  reported to you.
 2            COUNCILMEMBER PITTMAN: Mr. Howe, I see the


 3  other cities listed.  Do you know if all of these have
 4  signed this agreement?
 5            MR. HOWE: I know that Stone Mountain,
 6  Chamblee and Decatur have.
 7            COUNCILMEMBER ALEXANDER: Do we know --


 8  because in here, you're also giving the CEO rights to
 9  appoint a board.  Do we know if any members of any of
10  the other governing bodies are appointed to this board
11  or it's just whoever he chooses to put on it?
12            MR. HOWE: No, ma'am.
13            COUNCILMEMBER ALEXANDER: So we don't know


14  if any other municipalities are even going to have a
15  voice in this.
16            MR. HOWE: I talked to Mr. Gleason about
17  this.  He kind of rolled his eyes and said, yeah, we
18  signed it.  I mean they know that, you know, it's
19  not --
20            COUNCILMEMBER BATES: And he's the city
21  manager for Chamblee?
22            MR. HOWE: Yeah.
23            COUNCILMEMBER FLEMING: I would definitely


24  like to see the cover letter.  Maybe it would explain
25  why it's necessary that we have to sign it.
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 1            ATTORNEY WEED: It does not.  I mean I'll
 2  certainly make sure you get it tomorrow, and I imagine
 3  it's here in the building.
 4            MAYOR JENKINS: I'll get it to you tomorrow.
 5  I don't know why I didn't put it in with it.  I
 6  thought I did.
 7            ATTORNEY WEED: As I said, it's essentially
 8  from a functionary in that office asking us to sign
 9  the agreement.  That's almost verbatim what it says.
10  There's no further explanation, there's no detail, and
11  then what you have in the contract is all that they
12  sent us.
13            COUNCILMEMBER BATES: There's no effective


14  date.
15            ATTORNEY WEED: Well, that's all I've got.
16            COUNCILMEMBER BATES: There's no effective


17  date on the agreement.  It doesn't really say when it
18  takes effect.
19            ATTORNEY WEED: I'm actually less worried
20  about that because I think that would be easy to --
21  for us, it would take effect upon approval by you and
22  the Mayor's signature, et cetera.  But the fact that
23  it has no end date --
24            COUNCILMEMBER BATES: Right, sure.
25            ATTORNEY WEED: -- is what I'm more
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 1  concerned about.
 2            MAYOR JENKINS: I can get copies to you
 3  early tomorrow.
 4            COUNCILMEMBER PITTMAN: Could you explain


 5  the no liability in reference to the no-liability
 6  clause that is not there -- what meaning?  You said
 7  you would like to see a no-liability clause added that
 8  would protect the city in regards to --
 9            ATTORNEY WEED: Right.  Just a general, you
10  know, no liability, hold harmless, you know, to the
11  extent allowed by law, because we're kind of granting
12  all this authority over to the CEO and to Dekalb
13  County that, you know, if anything negative happens
14  that's a repercussion from that, that we would be held
15  harmless to the degree allowed by law.
16            MAYOR JENKINS: Any more questions?
17                           - - -
18                       (No response)
19                           - - -
20            MAYOR JENKINS: Go ahead and call the roll.
21            CLERK BLACKMON: Councilmember Alexander?


22            COUNCILMEMBER ALEXANDER: Yes.
23            CLERK BLACKMON: Councilmember Bates?
24            COUNCILMEMBER BATES: Yes.
25            CLERK BLACKMON: Councilmember Fleming?
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 1            COUNCILMEMBER FLEMING: Yes.
 2            CLERK BLACKMON: Councilmember Pittman?
 3            COUNCILMEMBER PITTMAN: Yes.
 4            CLERK BLACKMON: Councilmember Roche?
 5            COUNCILMEMBER ROCHE: Yes.
 6            CLERK BLACKMON: Councilmember Spangler?


 7            COUNCILMEMBER SPANGLER: Yes.
 8            MAYOR JENKINS: Thank you.
 9            I put on the agenda Part-time.  We have a
10  new stormwater person.  It's Steve Strickland.  And in
11  order to get him going -- Ronald was already retired
12  when he came.  So I've used him a day-and-a-half, and
13  I asked Murray to see if we needed a contract or
14  whatever just to bring him back for maybe one or two
15  more times.
16            So Murray, I believe you suggested having a
17  contract.
18            ATTORNEY WEED: Yes, sir.  I think what we
19  do is we simply treat Mr. Buice as a vendor.  I think
20  his input in the transition phase, from my under-
21  standing from the Mayor and the staff, is vital, and
22  we would simply pay him as a vendor for the limited
23  amount of time that he'd spend, a few days, doing work
24  for the city.
25            We looked into whether or not it would be
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 1  more appropriate to bring him on as a part-time
 2  employee.  The Clerk has checked with our retirement
 3  program, and that actually would negatively impact his
 4  retirement.   So the alternative of bringing him on as
 5  a temporary part-time employee is simply to have a
 6  vendor contract with him.
 7            COUNCILMEMBER ROCHE: Can't see it going


 8  over $5,000.
 9            ATTORNEY WEED: Absolutely not.
10            I would still recommend doing a very brief
11  contract, though, just to have the paper on it.
12            MAYOR JENKINS: Probably one or two more
13  days, Bob --
14            COUNCILMEMBER ROCHE: Yeah.
15            MAYOR JENKINS: -- would be most of what it
16  would be.
17            COUNCILMEMBER BATES: What rate, compen-


18  sation rate?
19            CLERK BLACKMON: The rate that he left at.
20            COUNCILMEMBER BATES: Okay.
21            ATTORNEY WEED: It would be whatever his
22  hourly rate was plus mileage if he's using his POV for
23  our business.
24            COUNCILMEMBER SPANGLER: Which we're still


25  getting off at a premium because we're not having to
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 1  pay any benefits.
 2            ATTORNEY WEED: I would concur with that,
 3  yes, sir.
 4            COUNCILMEMBER BATES: I'll make a motion to


 5  offer the contract.
 6            COUNCILMEMBER PITTMAN: Second.
 7            MAYOR JENKINS: More discussion?
 8                           - - -
 9                       (No response)
10                           - - -
11            MAYOR JENKINS: Call the roll.
12            CLERK BLACKMON: Councilmember Alexander?


13            COUNCILMEMBER ALEXANDER: Yes.
14            CLERK BLACKMON: Councilmember Bates?
15            COUNCILMEMBER BATES: Yes.
16            CLERK BLACKMON: Councilmember Fleming?
17            COUNCILMEMBER FLEMING: Yes.
18            CLERK BLACKMON: Councilmember Pittman?
19            COUNCILMEMBER PITTMAN: Yes.
20            CLERK BLACKMON: Councilmember Roche?
21            COUNCILMEMBER ROCHE: Yes.
22            CLERK BLACKMON: Councilmember Spangler?


23            COUNCILMEMBER SPANGLER: Yes.
24            MAYOR JENKINS: At one period of time, we
25  always cancelled the mid-month meeting in December.  I
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 1  think we should go back to that.
 2            I don't believe we did it last year.  Is
 3  that right, Rhonda?
 4            CLERK BLACKMON: We did not.
 5            COUNCILMEMBER PITTMAN: We did not.
 6            MAYOR JENKINS: Okay.  And I would like for
 7  that to happen again.  It gives the employees and us
 8  more time during Christmas if we want to go out of
 9  town.  It will only be the mid-month meeting of
10  December.  So I would like to have a motion that we
11  cancel the mid-month meeting in December.
12            COUNCILMEMBER SPANGLER: I'll make that


13  motion.
14            MAYOR JENKINS: Second?
15            COUNCILMEMBER ROCHE: Second.
16            MAYOR JENKINS: More discussion?
17            COUNCILMEMBER BATES: That date is the 21st,


18  is that correct?  It's the week of Christmas?
19            COUNCILMEMBER SPANGLER: Yes.
20            MAYOR JENKINS: Okay.  Any more discussion?
21                           - - -
22                       (No response)
23                           - - -
24            MAYOR JENKINS: Call the roll, please.
25            CLERK BLACKMON: Councilmember Alexander?
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 1            COUNCILMEMBER ALEXANDER: Yes.
 2            CLERK BLACKMON: Councilmember Bates?
 3            COUNCILMEMBER BATES: Yes.
 4            CLERK BLACKMON: Councilmember Fleming?
 5            COUNCILMEMBER FLEMING: Yes.
 6            CLERK BLACKMON: Councilmember Pittman?
 7            COUNCILMEMBER PITTMAN: Yes.
 8            CLERK BLACKMON: Councilmember Roche?
 9            COUNCILMEMBER ROCHE: Yes.
10            CLERK BLACKMON: Councilmember Spangler?
11            COUNCILMEMBER SPANGLER: Yes.
12            MAYOR JENKINS: Thank you.
13            One more thing.  We always come up with our
14  Christmas bonus, and it's the time of year to do that.
15            What was it last year, Rhonda?
16            CLERK BLACKMON: $250.
17            MAYOR JENKINS: $250.  Okay.  And if
18  everybody agrees with that, I'd like to have a motion.
19            COUNCILMEMBER ROCHE: I make a motion that


20  we pay a grossed up to $250 bonus to all of our
21  employees like we did last year.
22            MAYOR JENKINS: Is that net?
23            COUNCILMEMBER SPANGLER: I'll second.
24            COUNCILMEMBER ROCHE: Was that net or
25  grossed up?
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 1            CLERK BLACKMON: Gross.
 2            COUNCILMEMBER ROCHE: It was grossed and


 3  then -- so was it grossed up last year?
 4            CLERK BLACKMON: Take-home was $250.
 5            COUNCILMEMBER ROCHE: Right.  So it was --


 6            CLERK BLACKMON: And we rounded it up so
 7  that --
 8            COUNCILMEMBER ROCHE: -- grossed up.  Right.


 9            CLERK BLACKMON: Correct; just like you had
10  made the motion.
11            COUNCILMEMBER ROCHE: That's what I said.


12  So that would be $250 plus whatever it takes to cover
13  the taxes.
14            CLERK BLACKMON: Right.
15            COUNCILMEMBER SPANGLER: I second that.


16            MAYOR JENKINS: Any more discussion?
17                           - - -
18                       (No response)
19                           - - -
20            MAYOR JENKINS: Call the roll, please.
21            CLERK BLACKMON: Councilmember Alexander?


22            COUNCILMEMBER ALEXANDER: Yes.
23            CLERK BLACKMON: Councilmember Bates?
24            COUNCILMEMBER BATES: I'll pass.
25            CLERK BLACKMON: Councilmember Fleming?
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 1            COUNCILMEMBER FLEMING: Yes.
 2            CLERK BLACKMON: Councilmember Pittman?
 3            COUNCILMEMBER PITTMAN: Yes.
 4            CLERK BLACKMON: Councilmember Roche?
 5            COUNCILMEMBER ROCHE: Yes.
 6            CLERK BLACKMON: Councilmember Spangler?


 7            COUNCILMEMBER SPANGLER: Yes.
 8            MAYOR JENKINS: Okay.
 9            COUNCILMEMBER BATES: Yes.
10            MAYOR JENKINS: It's unanimous, right?
11            CLERK BLACKMON: Yes, sir.
12            MAYOR JENKINS: Okay.  We had, I don't know
13  what day.  Was it this last weekend, Bob?
14            COUNCILMEMBER ROCHE: I wasn't able to
15  attend the Hugo Arango?
16            MAYOR JENKINS: Hugo Arango Ride.   And they


17  took donations and sold tee shirts to sponsor it.  So
18  this is what they got (indicating).
19            And Chuck, do you want to add to that?
20            CAPTAIN ATKINSON: Yes, sir.  We just had
21  the fourth annual ride this past Saturday.  It
22  traveled from here to Helen.  It's in honor of
23  Detective Arango.  And this year -- actually, next
24  year -- May 13th, 2010 will be the ten-year
25  anniversary of the death of Detective Arango.
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 1            And what we're trying to do is raise enough
 2  money to send his family back to Washington, D.C.,
 3  during National Police Week so that they can look at
 4  it, I guess, from a different perspective.  We've gone
 5  one time the year after it occurred, and it was kind
 6  of like a whirlwind going on, going from here, going
 7  here, going here.  This time, we hope to send them
 8  back so that they can kind of relax and look at it a
 9  little bit different.
10            But all proceeds are going to the fund, and
11  we're going to have another ride possibly in March or
12  April.  We're kind of talking about that now.
13            MAYOR JENKINS: Do you have any more of the
14  shirts?
15            CAPTAIN ATKINSON: We do have a few shirts
16  left.  I don't know exactly how many.  I know that we
17  are sold out of small and medium.  I believe I heard
18  we sold out of them on Saturday, but I believe we do
19  have some of the other sizes left.
20            COUNCILMEMBER FLEMING: And the cost?
21            MAYOR JENKINS: If anybody cares to get one
22  to make the donation, see Mr. Atkinson.
23            CAPTAIN ATKINSON: The shirts are $15.00.
24            MAYOR JENKINS: Thank you.
25            Go ahead.
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 1            COUNCILMEMBER PITTMAN: We received an


 2  e-mail, I guess day before yesterday, NNA/ONA, in
 3  reference to the Blue Candles.
 4            Jerry, would you like to talk about that
 5  real quick?
 6            MR. CULLEN: Saturday during the Memorial
 7  Ride, there's an organization that supports fallen
 8  heroes and the police department, and what they do is
 9  a blue light or a blue candle in your windows through
10  the months of the holidays to support the local law
11  enforcements and also the fallen police officers
12  throughout the years.  So I sent an e-mail out asking
13  ONA and NNA to participate along with the city.  So
14  far, it's going pretty good.
15            COUNCILMEMBER PITTMAN: Thank you.
16            It's a very nice gesture.  It's a blue light
17  or a blue candle in your window as well as a blue
18  ribbon on your antenna of your cars, and we're hoping
19  that all of the communities -- Winters Chapel, Tilly
20  Mill, Northwoods, Oakcliff -- will participate in
21  this.  I know the Council and Mayor already has their
22  candles and their blue ribbons, so we're hoping
23  everybody will follow suit.  It's a great way to show
24  the officers that gave the ultimate sacrifice and
25  their families that we have not forgotten them.  And
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 1  this starts as of now through the end of the holiday
 2  season, end of December.
 3            Chuck?
 4            CAPTAIN ATKINSON: The organization is
 5  called COPS.  It's called Concerns of Police
 6  Survivors.  And they are an excellent organization.
 7  They handle everything for the officers' families when
 8  they go to D.C.  It's wonderful people that are
 9  involved in this organization.  Roger Parker is the
10  executive director of the Georgia branch, and they
11  make I guess the time in D.C. as well as other events
12  around the state a little bit more bearable.  They're
13  here for all the families and they do a wonderful job.
14            COUNCILMEMBER PITTMAN: It is.  It's a
15  wonderful organization.
16            So we hope that all of you will please put a
17  blue light in your window and/or a blue ribbon on your
18  antenna.  It's a great way to show our support.
19            CAPTAIN ATKINSON: And I wanted to mention
20  the web site in reference to the Hugo Ride.  We've got
21  two web sites that are up and running.  One is Hugo
22  Arango dot com, and one is Bato Loco, the number 4,
23  and the word Ever, dot com also.
24            MAYOR JENKINS: Thank you, Chuck.
25            Luke?  Luke's going to talk about the LCI.
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 1            MR. HOWE: I'm here to ask the Council to
 2  pass a resolution supporting a new LCI study appli-
 3  cation.  Applications are due March the 20th.  Not
 4  March the 20th but November 20th.  That's this Friday.
 5            I am proposing a budget of $125,000.  We
 6  would be on the hook for 20 percent of that, which is
 7  $25,000.  $100,000 is the max that we would get from
 8  the ARC, and they have recommended that we apply for
 9  the maximum $100,000.
10            But this came about, you know, in the wake
11  of the stadium proposal.  We bolstered our argument on
12  the Comp Plan, the LCI, the Georgia Tech Study, but
13  the problem with those documents is that they don't
14  really focus on the site itself and the redevelopment.
15            The Comp Plan's future development narra-
16  tive, which is where you can find, you know, bits and
17  pieces about the future redevelopment only covers like
18  four pages, pages 7 through 11.  Paragraph 2 of page 9
19  even states, "With the anticipated closure of the GM
20  plant in 2008, redevelopment planning must be
21  undertaken as soon as possible."
22            The Georgia Tech Study is not really a
23  redevelopment plan.  It simply charts a course for the
24  actual planning process.  For all practical purposes,
25  it tells us how we should go about planning.
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 1            The executive summary alludes to the need
 2  for additional planning at least eight times, leaving
 3  a parting sense in its conclusion which states, "This
 4  is a prime real estate site so it is important to have
 5  a strong and consistent plan for the site before any
 6  development proposals are considered."
 7            Our current LCI, which only includes our
 8  current town center area and down Shallowford and New
 9  Peachtree, really it's not about the GM redevelopment
10  at all.  It simply anticipates a ripple effect from a
11  vague, mixed-use, transit-oriented development.
12            The ARC has recommended that we do this.  I
13  think it would be -- this is a perfect opportunity at
14  this stage in the game to sit down, get with a
15  consultant and hash out all the things that we want to
16  see and get a real solid master redevelopment plan
17  produced.
18            They're expecting to let everybody know
19  whether they're approved for the money late January or
20  early February.  If approved, we would execute a
21  contract with ARC in April.  In the application, you
22  know, I'm allotting about a month to put out the RFP
23  for the consultant and select that firm.  And then we
24  would have from the first of June till December 2010
25  to complete the study.
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 1            COUNCILMEMBER BATES: And that study
 2  includes public input, strategic meetings?
 3            MR. HOWE: Well, we would really follow what
 4  the Georgia Tech plan suggests in that it would be a
 5  five-layered approach.  Each layer is built upon the
 6  infrastructure of the previous ones, strengthening the
 7  proposed development and embracing the strengths of
 8  the city.
 9            The number one thing that we would look at
10  is the site subdivision.  Number two is the transit-
11  oriented development, the area in the immediate
12  vicinity of the MARTA station.  Number three is the
13  town center.  Number four is the anchor.  The Georgia
14  Tech study talks about an arena.  I think -- you know,
15  I think we've talked about going more in the direction
16  of a real economic engine for this site.
17            It would make perfect sense to go after some
18  of the same targets that the state and the metro area
19  chamber of commerce is trying to lure to the area, and
20  that would be -- the targets most conducive to our
21  plan, our comprehensive planning, that fills the most
22  voids would be biotech, information technology,
23  digital media, film would be an appropriate use.  You
24  know, maybe logistics.  But you know, there's just a
25  laundry list of things that the state of Georgia is
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 1  offering major incentives for.  You know, people like
 2  Georgia Power, the metro area chamber of commerce, the
 3  Dekalb Chamber of Commerce and even Dekalb County are
 4  all following that lead, and it would make the most
 5  sense to piggyback on those incentive packages offered
 6  by the state, which are substantial.
 7            COUNCILMEMBER BATES: If I'm reading this
 8  correctly, the LCI study would also do a market
 9  analysis.
10            MR. HOWE: It would, yes, sir, yes, sir.
11  And I came to you-all several months ago and proposed
12  an economic development plan to be done by Georgia
13  Tech.  I think that was for $35,000 was the matching.
14  I have not received any word yet on that, but I think
15  this would be -- this would take precedent.
16            If we were to get an economic development
17  plan, we can simply say -- we can simply just say
18  we're going to go in the area of a -- go the way of an
19  LCI, because an economic development plan would not
20  open up the funding mechanisms that an LCI would.
21            You know, in the last couple years, we have
22  accomplished 11 goals, implementation goals set out in
23  our current LCI.  Just this year, we have been
24  approved for $900,000 in grants that are immediately
25  linked to the LCI, current LCI implementation.
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 1            COUNCILMEMBER BATES: And that LCI was done


 2  five years ago?  2004?
 3            MR. HOWE: Yes.  No.  It was done --
 4            MAYOR JENKINS: 2006.
 5            MR. HOWE: -- 2006.  But then again, it
 6  doesn't really focus on the GM plant itself, and this
 7  is what it would do.
 8            And now, the second part of the application
 9  process -- and I'm going to attempt to try to make an
10  argument for including the MARTA station which is
11  currently a part of our current LCI area.  I talked to
12  you-all about potentially, you know, doing a plan to
13  redevelop that MARTA station.  Decatur was the first
14  city to do it.
15            I have handouts for everybody.  I don't know
16  if you-all got them, but they're outside.  It has some
17  pictures and it kind of tells the story of what
18  Decatur did.  Now, Decatur has an underground
19  terminal, so we couldn't do -- not that we'd want to,
20  but we can't exactly follow the same redevelopment
21  plan that Decatur did.  We have an elevated station.
22  So what would make the most sense is redeveloping that
23  station into some kind of retro depot style, you know,
24  architecture.  The station itself is an asset and it's
25  an asset that is one that has yet to be fully
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 1  utilized.
 2            The thing that's bad about that MARTA
 3  station is the way it looks.  I mean it's 13 acres of
 4  concrete building.  And in the MARTA station
 5  redevelopment section of my proposal, you know, really
 6  the sky's the limit as to what kind of style we can
 7  redevelop that in.  You know, we can do something
 8  that's federal style which is more like, you know, the
 9  traditional depots that Norcross has.  Unfortunately,
10  when that thing came in, it leveled, you know, any
11  sense of place that we had by destroying the main
12  street buildings and the old depot, and we can kind of
13  recreate that with the redevelopment of that plan and
14  we can pretty much do it in any style we want, you
15  know, whether it's modern, more, you know, glass and
16  steel or more traditional with brick which would
17  probably look the best or, you know, classical style
18  which, you know, is with the columns and more Greek
19  and Roman type architecture.
20            But you know, there's nothing, there's no
21  law that says a MARTA station has to look like a MARTA
22  station.  It can look like anything.  We can develop
23  over the MARTA station.  We can, you know, make it a
24  truly mixed-use transit station with offices.  And
25  some of these examples I listed like the one in
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 1  Cheyenne has a restaurant.  The one in Tokyo that was
 2  recently refurbished has a hotel, offices,
 3  restaurants.  So it truly is a mixed-use development
 4  in itself.
 5            And the only way to really get that going is
 6  through an LCI and putting it on paper.  Since Decatur
 7  has done it, Brookhaven is in the process of doing it,
 8  Chamblee has plans to do it.  So I think that would
 9  really set the tone for New Peachtree, which for all
10  practical purposes is our Main Street, and
11  redeveloping that in a nice, in a good looking way
12  maybe like with brick or something, doing it in an old
13  retro style type depot would really set the tone for
14  the rest of that street.
15            But the way it looks now has just really
16  destroyed the character of this town.  The MARTA
17  station itself is a good thing, but the way it looks
18  and the concrete and that late '80s motif is just not
19  conducive to where we want to go.
20            COUNCILMEMBER FLEMING: You made a comment


21  and you touched on it a moment ago about the $900,000
22  and you made the comment that since April 2009 the
23  city has been approved for $900,000 in LCI-related
24  funding.  Could you give me an example of where those
25  funds have been implemented?
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 1            MR. HOWE: We have not received the funding.
 2  We've been approved.  Central Avenue sidewalks was an
 3  LCI goal.  We're set to receive the money.  We got an
 4  RFP out right now for a professional design service,
 5  and the document we discussed earlier is a part of
 6  that.
 7            COUNCILMEMBER SPANGLER: What sidewalk


 8  project?
 9            MR. HOWE: Central Avenue.
10            We've also been approved for $700,000 in the
11  MARTA redirect funds, which, you know, the federal
12  government gave MARTA a bunch of money for operating
13  costs, but as a stipulation, they said, all right, you
14  got to spend 25 million of that money in projects
15  around your MARTA stations.
16            COUNCILMEMBER FLEMING: Okay.  So of the


17  $900,000, implementation of the Central Avenue
18  sidewalk fund, part of that will go toward Central
19  Avenue, but what are the other goals of the city that
20  that $900,000 approved funds will be going to is what,
21  I guess, my question is.
22            MR. HOWE: The $700,000 will go towards Park
23  Avenue sidewalks and replace -- Park Avenue on this
24  side and replacing the sidewalks on the other side
25  from the Police Department on down to the intersection
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 1  with New Peachtree.  Within that money, it'll also do
 2  all the engineering and design work for textured
 3  sidewalks, crosswalks, going from Park across to the
 4  MARTA station and from Central across to the MARTA
 5  station.  Textured sidewalks is basically -- you've
 6  seen them in Chamblee and other cities.  They're just
 7  this brick crosswalks.
 8            But there's another round of LCI funding
 9  that is open that would give us the money to actually
10  make the crosswalks happen.
11            COUNCILMEMBER ROCHE: So you're saying --


12            COUNCILMEMBER FLEMING: Say again?
13            MR. HOWE: Yes, ma'am.  The money that we've
14  been approved for would only -- would put us -- would
15  give a -- would create a sidewalk on this side of Park
16  and replace the deteriorating part of the other side,
17  and it would pay for all the engineering and the
18  design costs associated with crosswalk design.  And
19  there's another round of funding that's recently come
20  open that I think the deadline is December the 2nd,
21  which I will put forth a proposal to go ahead and --
22  to ask for the money to go ahead and actually
23  implement the plans that we will have done through the
24  first grant, the $700,000.
25            COUNCILMEMBER FLEMING: So is the $900,000
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 1  20 percent match as well?
 2            MR. HOWE: No, ma'am.
 3            COUNCILMEMBER FLEMING: Okay.
 4            MR. HOWE: No, ma'am.
 5            COUNCILMEMBER ROCHE: So it's $200,000 for


 6  the Central Avenue sidewalks --
 7            MR. HOWE: $200,000.
 8            COUNCILMEMBER ROCHE: -- and $700,000 for


 9  the --
10            MR. HOWE: Yes, sir.
11            COUNCILMEMBER ROCHE: -- Park Avenue?
12            MR. HOWE: Yes, sir.
13            COUNCILMEMBER ROCHE: I'm not sure I
14  understand how it's that much more expensive for Park
15  Avenue versus Central.
16            MAYOR JENKINS: Because they want to cut
17  into the bank and do construction.
18            MR. HOWE: Yeah.  The way we -- I've had a
19  site -- I've had a preconstruction meeting with the
20  DOT and I've had an initial site visit and meeting
21  with Dekalb County, who will be doing the work.
22            But we're not going to have to -- the way
23  we're going to get around all the cost of putting
24  sidewalks on this side is we're just going to
25  eliminate the big bus shoulder on the other side, and
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 1  that's how we're going to be able to get sidewalks in
 2  on this side without having to do a lot of grading
 3  work.
 4            COUNCILMEMBER BATES: So the Central Avenue


 5  was $270,000?
 6            MR. HOWE: $230,000.
 7            COUNCILMEMBER BATES: Two hundred thirty.


 8  So two thirty times two is roughly 500 plus
 9  engineering on the sidewalks.
10            MR. HOWE: Yes.  And the Central Avenue
11  grant includes all the site work and the engineering.
12  $50,000 was going to go towards or is going to go
13  towards the surveying, the site plans and the actual
14  construction management, and then $150,000 would go
15  towards the actual -- the mortar and the concrete, the
16  hard costs.  And then there's another budgeted amount
17  for right-of-way.
18            COUNCILMEMBER ROCHE: Well, along those


19  lines, you say the city's either accomplished or is in
20  the process of accomplishing 11 implementation goals?
21            MR. HOWE: Uh-huh.
22            COUNCILMEMBER ROCHE: What?  Just finish two


23  sidewalks or I mean --
24            MR. HOWE: Uh-huh.
25            COUNCILMEMBER ROCHE: -- you said 11.
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 1            MR. HOWE: We have accomplished the town
 2  center area intersection improvement with Central and
 3  New Peachtree.  We're in the process of accomplishing
 4  that.  That's just what I talked about, the textured
 5  crosswalks.
 6            New Peachtree roadway safety enhancements.
 7  So that's going to be -- that's going to go along with
 8  the crosswalks.
 9            Sidewalks to school.  We've put forward a
10  grant for that.  The DOT sent us back a letter that
11  says we're not funding grants in this fiscal year; it
12  will be at the front of the stack for the next fiscal
13  year.
14            Central Avenue sidewalks, Park Avenue
15  sidewalks.
16            Buford Highway streetscape.  And I think
17  there has been some plantings and some landscaping
18  done along the sides of Buford Highway.  It was before
19  my time, but that has been accomplished at least in
20  part.
21            MARTA parking deck, that's been done.  MARTA
22  pedestrian improvements, which goes along with the
23  prequalified grants with Central Avenue and Park.
24            Available property list, that's on our web
25  site.  Create staff position for LCI implementation,
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 1  design -- well -- Taxi regulation, you . . .
 2            MAYOR JENKINS: But actually you've come
 3  before us to make a resolution to go ahead with the
 4  LCI.
 5            MR. HOWE: With a new LCI; yes, sir.
 6            MAYOR JENKINS: A new LCI.  Okay.
 7            What do you need with that?  A resolution or
 8  what do you need?
 9            MR. HOWE: Yes.  Well, it will require a
10  $25,000 match.
11            MAYOR JENKINS: Yeah.  I understand that.
12            MR. HOWE: And I would like a resolution
13  supporting the application.
14            MAYOR JENKINS: Okay.  Let's go ahead.  We
15  have one sign-up on this.
16            Tom Hart, do you want to speak on this?
17            MR. HART: That's a lot of ground to cover.
18  $500,000 for a sidewalk on Central Avenue?  It's
19  amazing how you can go from $30,000 to a half a
20  million dollars.
21            MAYOR JENKINS: Get to the point, Tom.
22            MR. HART: Well, there's just so much to
23  cover because this LCI thing that's going to -- we're
24  going to start that in May.
25            But I had a question, and I think Pam asked
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 1  the question, what are the 11 things that were passed
 2  and where did the money go and what are we doing?
 3            On this LCI study, the thing that Dekalb
 4  County -- I mean all this together, it sounds like a
 5  gigantic pork fund, you know.  When we were looking at
 6  going up Central Avenue from Chestnut, we were looking
 7  at from the same engineering company you've got down
 8  here at $55,000.  The very exact same company gave us
 9  a bid with underground power and engineering for
10  $10,000.  Not a different company; the same company.
11  So we've gone from ten to $55,000 in engineering
12  costs.
13            We've jumped from $30,000 -- now, this
14  sidewalk up Central Avenue does not include
15  underground power.  It's just concrete on the ground.
16  And who's doing the work?  Dekalb County.  So who's
17  getting the money?  Dekalb County.  So I mean the
18  amount of financial abuse involved with this sidewalk
19  project is staggering.
20            I mean the city could do the sidewalk for 30
21  grand.  If underground power's included, there's an
22  additional cost going up one side of the street
23  because there's no low power, low voltage
24  communication lines, so that would be inexpensive.
25            But engineering -- I mean there's an RFP for
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 1  engineering deal for this for a crosswalk?  I mean at
 2  these prices, we definitely need to bid on this
 3  because if we build a sidewalk and we got our brains
 4  beat in for $10,000, I mean for $500,000, I just --
 5  Where do you get these numbers from?  Throw darts at
 6  the wall?
 7            And the LCI grant requires you -- and then
 8  we've got this DRI which is a reasonable impact.  A
 9  DRI basically brings in all of north Georgia in
10  planning your city for you.  It's just that they call
11  these LCI studies.  At the state capitol, they call it
12  a carrot and a sledgehammer.  We give the little
13  community 10 cents worth of something and then they
14  bring the sledgehammer and tell them what to do.  So I
15  would caution you with signing up with Dekalb County
16  as well as the State of Georgia when they talk about
17  these big dollar figures.
18            If the city of Doraville was getting
19  $500,000 to build sidewalks and that sort of thing, we
20  would end up putting in a traffic light at Chestnut so
21  we could get to the downtown area, you could put
22  sidewalks up both streets, all of it for less than
23  $500,000.
24            I don't understand what's going on here.  Do
25  you not think about what you're signing up for before
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 1  you sign up for it?  Thank you.
 2            COUNCILMEMBER FLEMING: Was he the only one,


 3  Mayor?
 4            MAYOR JENKINS: I want to bring it back to
 5  the table.
 6            COUNCILMEMBER FLEMING: I'd like to ask
 7  Mr. Howe another question.
 8            MR. HOWE: Sure, Ms. Fleming.
 9            COUNCILMEMBER FLEMING: Are we required to


10  use Dekalb County's labor?
11            MR. HOWE: Ma'am -- and I was talking to
12  Murray about this before the meeting -- we rely on
13  Dekalb County for a lot.  You know, they do our roads,
14  the drainage.  It makes sense for them to do this work
15  for us.
16            If we want to jack up our millage, you know,
17  10 mills like Decatur, we could start building things
18  on our own.
19            COUNCILMEMBER FLEMING: But are we required


20  to use them?
21            MR. HOWE: Yes, ma'am.  In this case, we
22  are.  This is a deal with MARTA, Dekalb County and
23  ARC.  All three parties are involved in this.  And the
24  other two, ARC and MARTA, says the best and most
25  efficient way to get this done is to have Dekalb
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 1  County do it.
 2            COUNCILMEMBER FLEMING: Thank you.
 3            MAYOR JENKINS: Any more questions?
 4            COUNCILMEMBER SPANGLER: I have a question


 5  of you, Mr. Howe.
 6            MR. HOWE: Yes, sir.
 7            COUNCILMEMBER SPANGLER: You said we had a


 8  grant for the Central Avenue sidewalk.
 9            MR. HOWE: Yes, sir.
10            COUNCILMEMBER SPANGLER: Okay.  And why


11  would this -- and I know we postponed this to another
12  time, but why would this contract or this agreement
13  come into play with the LCI grant for the sidewalk?
14            MR. HOWE: I don't understand the question.
15            COUNCILMEMBER SPANGLER: Well, you know, one


16  of the things we had talked about when you were going
17  over this agreement was --
18            ATTORNEY WEED: Workforce agreement.
19            MR. HOWE: Yeah.
20            COUNCILMEMBER SPANGLER: -- the Central


21  Avenue sidewalk grant --
22            MR. HOWE: Right.
23            COUNCILMEMBER SPANGLER: -- that we would


24  not get the grant if we didn't agree to this
25  agreement.
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 1            MR. HOWE: I'm not saying that we wouldn't
 2  get --
 3            MAYOR JENKINS: He didn't --
 4            MR. HOWE: -- the grant.
 5            MAYOR JENKINS: -- say we wouldn't.
 6            MR. HOWE: But that's a legitimate concern
 7  that we wouldn't get the grant.
 8            But here's the way the LCI program works.
 9  They prequal- -- Once you get your LCI study done,
10  they prequalify two projects.  In our case, they have
11  prequalified Central Avenue sidewalks, Park Avenue
12  sidewalks, Park to MARTA crosswalks and safety
13  improvements and Central to MARTA safety improve-
14  ments.
15            Once we accomplish those goals, once we
16  secure funding and we do things, you know, we do them
17  right and we do them according to the standards that
18  comes with these things, then we get to -- then they
19  will prequalify us for two more projects.  That's how
20  that works.  They give us two, all right, and they
21  say, okay, accomplish this and do it right.  And we do
22  that, then they give us two more projects that has
23  been already qualified in the LCI.
24            So I didn't -- I didn't get to pick which
25  projects we started off with.  This stimulus money
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 1  came in.  The ARC says look, we're accepting
 2  prequalified LCI projects.  I had the two projects we
 3  had -- the only two projects we had, I submitted them.
 4  I got cost estimates from a qualified engineer.  MARTA
 5  approved it, ARC approved it and Dekalb County
 6  approved it.  And that's money that -- we're going to
 7  get a lot done with that money that would otherwise
 8  come out of our bank account, which, you know, in this
 9  economy, we just simply can't do.
10            But LCIs are -- you know, it costs $25,000,
11  but if you -- and they're not really worth the paper
12  they're printed on if you're not going to implement
13  the goals.  But if you follow through and you commit,
14  you commit resources like full-time staff to getting
15  these things done, then it's well worth it.
16            MAYOR JENKINS: Luke, you're only asking the
17  Council to let you apply for it; is that correct?
18            MR. HOWE: Yes, sir.
19            MAYOR JENKINS: That don't mean you'll get
20  it.  You might get it.
21            MR. HOWE: Yes.  No, sir.  No, sir.
22            MAYOR JENKINS: Okay.
23            COUNCILMEMBER FLEMING: So the previous LCI


24  study would be a moot point --
25            MR. HOWE: No, no.
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 1            COUNCILMEMBER FLEMING: -- if this one is


 2  approved?
 3            MR. HOWE: No, ma'am.  No.
 4            COUNCILMEMBER FLEMING: It's --
 5            MR. HOWE: We would still --
 6            COUNCILMEMBER FLEMING: -- hand in hand.


 7            MR. HOWE: Yes, ma'am.  We would still -- it
 8  would be two separate LCI studies.
 9            COUNCILMEMBER FLEMING: Okay.
10            MR. HOWE: Atlanta's got, you know, probably
11  a dozen.
12            COUNCILMEMBER FLEMING: Okay.  Thank you.


13            MR. HOWE: And we would still -- you know,
14  it would not nullify the current LCI.  We would still
15  pursue, you know, everything that has been laid out in
16  that study.
17            This would focus solely on the GM property.
18  I'm going to try.  I'm going to try to make an
19  argument about including the MARTA station so we can
20  hopefully get some money to redevelop that facility.
21  That argument may go over; it may not.  They may say,
22  look, you probably just need to do a supplemental
23  study to your current LCI for that, because it is
24  considered in the original LCI.
25            COUNCILMEMBER FLEMING: Okay.
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 1            MR. HOWE: But I feel, you know, about 90
 2  percent confident that we will get this.  Like I said,
 3  it has -- the regional significance is tremendous.
 4            COUNCILMEMBER FLEMING: Thank you.
 5            COUNCILMEMBER ROCHE: I think that the -- I


 6  mean any studies or anything we can do on that GM site
 7  is clearly indicated because, as you say, the current
 8  LCI doesn't really talk about it at all.
 9            I guess my questions would be, you said that
10  it's not really worth the paper it's on.  I mean is
11  there any real weight, is there any real leverage as a
12  result of having this LCI?  Because, you know, the LCI
13  could say, you know, we want to build a biotech
14  building or something but then a developer comes along
15  and GM sells it to the developer and they want to
16  build a mall.  I mean is it going to give us any
17  leverage as far as looking out for the city's best
18  interests?
19            MR. HOWE: Absolutely.
20            COUNCILMEMBER ROCHE: And how would that


21  work?
22            MR. HOWE: Well, it provides need and justi-
23  fication for the land uses.  It provides, you know,
24  some step by step, some detailed instructions on how
25  to go about our ordinances to ensure that we get what
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 1  we want.  And that's where the market analysis comes
 2  along.  That component of the study will tell us what
 3  exactly is feasible and what's not.
 4            But everything, every document that exists
 5  says that those uses are more than feasible.  Just
 6  last week, it was in the Atlanta Business Chronicle
 7  that Kaiser Permanente announced a $400 million
 8  expansion in the metro area with medical centers and
 9  possibly a new hospital.  So it's more than feasible,
10  and the good thing is it's not just the city of
11  Doraville who's trying to get these things to our
12  area.  It's the county, it's the metro area chamber of
13  commerce, it's the State of Georgia and it's the
14  Georgia Power community economic development
15  department.
16            You know, our resources are scarce.  We
17  don't have a lot of manpower, unfortunately, and you
18  know, that's an easy way to go about it is to let them
19  do the work.  And they will.  You know, they have been
20  very encouraged by our recent announcement.
21            COUNCILMEMBER FLEMING: And could you tell


22  me what the turnaround time is for the LCI study for
23  the GM?
24            MR. HOWE: Yes, ma'am.  It would start
25  around the first of June and we would have until mid
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 1  December to finish.  It gives the public -- you know,
 2  stakeholders, the public, DOT, GRTA, the County, the
 3  metro area chamber of commerce it gives our citizens
 4  an opportunity to sit down and hash this thing out
 5  step by step.
 6            COUNCILMEMBER PITTMAN: Who determines that


 7  timeline?
 8            MR. HOWE: Well, ARC says, look, we're
 9  giving it to you.  We start the process in April.
10  You've got -- you know they recommend a certain amount
11  of time for the RFP process and then they say look.
12  That's the really only concrete dates that they give
13  you:  you know, we'll execute a contract in May;
14  you've got until mid December to finish.
15            In the application, I have to submit a
16  schedule, more detailed scheduled, but that's all they
17  say:  you know, get it done.  And they'll be involved
18  in the process, too.  You know, more people are going
19  to be impacted by this.  The city of Chamblee, the
20  unincorporated residents just outside our borders.  So
21  it'll give our residents an opportunity to weigh in,
22  you-all an opportunity to weigh in, and, you know, we
23  can bring in other partners.
24            You know, we're not going to get anything
25  done without GDOT or GRTA.  We're not going to get
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 1  anything done without these people, so it's in our
 2  best interests to invite them to the table.
 3            COUNCILMEMBER ALEXANDER: May I ask you,


 4  Mr. Weed, and possibly you, Mr. Haeberlin, a question?
 5  I'm not sure about the Hapeville plant, but have
 6  either of you two been involved with a DRI?
 7            MR. HAEBERLIN: Yes.
 8            ATTORNEY WEED: Yes.
 9            COUNCILMEMBER ALEXANDER: Okay.  Could you


10  educate us a little bit, because evidently some
11  citizen has the concern that it would involve the
12  entire north end of the state.  And the way I read
13  these materials, it's more centralized to
14  municipalities that touch our boundaries.  And
15  Mr. Haeberlin, if you want to address those concerns,
16  please.
17            MR. HOWE: Well, we've got a DRI.
18            COUNCILMEMBER ALEXANDER: I understand that


19  but --
20            MR. HOWE: We don't get --
21            COUNCILMEMBER ALEXANDER: I understand we


22  don't get the protection of --
23            MR. HOWE: GDOT doesn't build roads.  GRTA
24  is not going to invest.
25            COUNCILMEMBER ALEXANDER: My question I
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 1  guess was more about the regional review process and
 2  the partners that would be consulted.
 3            MR. HAEBERLIN: They send out the notifi-
 4  cation from ARC and it gives these communities an
 5  opportunity to comment.  And what Luke is talking
 6  about, roads and infrastructure, of course -- I mean
 7  if the GM plant never went through a DRI, we would be
 8  looking at funding all of this infrastructure
 9  improvements or we could be looking at funding it.
10            What the DRI does, it gives you these
11  recommendations that come from a wealth of knowledge
12  that we don't normally have access to, and then we
13  don't get -- you know, in essence, we're not paying
14  for.  And then the local jurisdiction can bind, I
15  guess, conditions, conditions of zoning.  They can
16  adopt those as part of the rezoning of the site when
17  we have an applicant.
18            So it would be very valuable for you.
19  Otherwise, you would look at perhaps, you know, buying
20  some of the property, setting up a development
21  authority and building your own roads, your own
22  network.  Right now, that site is a couple subdivided
23  parcels.  They don't logically relate to what you see
24  on the ground.  And we discovered that the other night
25  when we did a rezoning, is that there was actually 12


Min-U-Script® American Court Reporting Company, Inc. (13) Page 49 - Page 52







 


_City Council Meeting_
November 16, 2009


City of Doraville   
State of Georgia


Page 53


 1  acres that people didn't even realize that perhaps was
 2  not the GM site.  It's just kind of lumped in there a
 3  little bit.
 4            So it would be a great benefit for us to
 5  have this access.  And I have contacted my folks at
 6  ARC and GDOT as well, and they have assured me -- and
 7  this was based upon some of our previous zoning
 8  actions -- is that we need to have an applicant-
 9  initiated DRI for that of the GM site and that will
10  help us to achieve our objectives.  And again, it's
11  all this great wealth of input that we get and the
12  access to funding source points.  And the LCI is the
13  perfect complement, because the LCI, as the folks from
14  ARC have shared with me, if a government obtains the
15  site, the LCI might be the only thing that the
16  jurisdiction could use to bind that government to
17  fulfill the requirements of the LCI.  And so certainly
18  as some of these development proposals have been
19  discussed, that's a real possibility, and we have to
20  look at our worst-case scenario.  And in the worst-
21  case scenario, the LCI would be a big support of this
22  development of regional impact.  It's going to give
23  you access to information such as Motors Industrial
24  Way being in the GDOT right-of-way, et cetera.  You
25  need that information.  From a transportation planning
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 1  perspective, I don't think that site is well served,
 2  and I think you need that information.
 3            COUNCILMEMBER ALEXANDER: So would a DRI


 4  have like a 25-mile radius?  Would it have --
 5            MR. HAEBERLIN: I would have to go back and
 6  look at the specific details on who was notified.
 7            When I was in Henry County, almost all the
 8  cities in the Henry County as I recall received DRI
 9  notification, so I think it was county-wide.  It may
10  have been even outside of that county area.  The mall
11  at Southpoint was the DRI that I was involved in.
12  When I worked for Gwinnett County, obviously when the
13  property was zoned for that of the Mall of Georgia, I
14  was not yet a planning staff.  I did become one and
15  then was part of the development process after the
16  zoning occurred.  Again, the same situation:  DRI, DRI
17  review.
18            COUNCILMEMBER ALEXANDER: Thank you.


19            MR. HAEBERLIN: Uh-huh.
20            MR. HOWE: And just to complement what Scott
21  said, it does invite all these other people in, all
22  these other entities in, but at the same time, it
23  ensures our autonomy, and that -- You know, this is a
24  great time to have somebody like GDOT or GRTA saying,
25  you know, look, this is your thing, and we want to
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 1  make sure it stays that way.
 2            COUNCILMEMBER ROCHE: So when you say it


 3  ensures our autonomy --
 4            MR. HOWE: Yeah.
 5            COUNCILMEMBER ROCHE: -- I mean Dekalb
 6  County said, guess what?  We're going to buy the
 7  property.
 8            MR. HOWE: Well, if they do that, there
 9  would be no DRI and there would be no oversight from
10  state and regional authorities.
11            COUNCILMEMBER ROCHE: Or us.
12            MR. HOWE: Or us.  Exactly right.
13            So a DRI is invaluable when it comes to this
14  site.  I mean it is.  This is going to be the largest
15  brownfield redevelopment in state history.
16            COUNCILMEMBER ROCHE: I just want to make


17  sure we're clear on this.  Even if we had this LCI
18  tomorrow and Dekalb County decided that they wanted to
19  take an ownership position in the GM property, this
20  doesn't necessarily protect us from that.
21            MR. HOWE: Well, the DRI --
22            COUNCILMEMBER ROCHE: Does it have any legal


23  weight?  Does it have any --?  You know, "Okay.  We've
24  got this wonderful piece of paper."  This is what we'd
25  like to see, but there's still nothing preventing
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 1  General Motors from selling the property to somebody
 2  who wants to come in and do something that we may or
 3  may not do, or, again, it could be acquired, you know,
 4  in whole or in part by another governmental entity
 5  which could potentially make us lose our sovereignty
 6  over it.
 7            And I just want to make sure we're clear
 8  that the LCI, while I still think it's a good idea and
 9  yes, I'm going to vote for it, doesn't necessarily --
10  it's not a slam-dunk protection against those type of
11  threats.
12            ATTORNEY WEED: Well, I might answer your
13  question in two ways.  One, as a city attorney, I'm
14  not willing to concede that our zoning ordinance would
15  not be applicable to that property.  I think that's a
16  matter of some debate which, if necessary, a court
17  will decide if it comes to that.
18            So putting that aside for a moment, the next
19  question would be:  What can we do as a governmental
20  entity to further strengthen our position that we
21  intend to exercise our autonomy over that region and
22  that we have the skill and the foresight and the
23  ability to do so and we don't need some other govern-
24  ment telling us what to do?  These types of activities
25  lend credence and give evidence to an objective third
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 1  party who might be reviewing the case, that "We don't
 2  need Big Brother watching over our shoulder, and this
 3  is what we've done on our own initiative and we're
 4  making good progress in keeping with what the goals
 5  and vision of the local government are."
 6            The other thing is this frankly may turn out
 7  to be a David v. Goliath situation, and if we fail to
 8  take reasonable, appropriate steps to govern ourselves
 9  and the property that's in the city of Doraville and
10  takes away planks of argument that we can't handle
11  ourselves, I think we would regret that later.  And I
12  think frankly, part of this is, you know, winning
13  hearts and minds.  We win over the Atlanta Business
14  Chronicle, we win over the Atlanta Journal, we win
15  over our congressmen.  And the only way we can do that
16  is by doing the best we can with what we've got, and I
17  think this is an example of that.
18            So that's my two-fold answer to your
19  question.  One, legally, it can't hurt us, it provides
20  objective criteria for some third party as to what is
21  good for the site; and then secondly, it certainly
22  can't hurt us politically.
23            COUNCILMEMBER ROCHE: Okay.  I just want to


24  make sure that we all understood that this is not a
25  be-all and end-all to --
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 1            ATTORNEY WEED: I agree with that.
 2            COUNCILMEMBER ROCHE: -- to the threat that


 3  we could be potentially facing.
 4            COUNCILMEMBER BATES: I'm going to make the


 5  motion to approve the resolution for the LCI study for
 6  the General Motors property with a budget allocation
 7  of $25,000.
 8            COUNCILMEMBER ROCHE: And I'll second it.


 9            MAYOR JENKINS: Any more discussion?
10                           - - -
11                       (No response)
12                           - - -
13            MAYOR JENKINS: Call the roll.
14            CLERK BLACKMON: Councilmember Alexander?


15            COUNCILMEMBER ALEXANDER: Yes.
16            CLERK BLACKMON: Councilmember Bates?
17            COUNCILMEMBER BATES: Yes.
18            CLERK BLACKMON: Councilmember Fleming?
19            COUNCILMEMBER FLEMING: Yes.
20            CLERK BLACKMON: Councilmember Pittman?
21            COUNCILMEMBER PITTMAN: Yes.
22            CLERK BLACKMON: Councilmember Roche?
23            COUNCILMEMBER ROCHE: Yes.
24            CLERK BLACKMON: Councilmember Spangler?
25            COUNCILMEMBER SPANGLER: Yes.
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 1            MAYOR JENKINS: Okay.  Motion carried.
 2            COUNCILMEMBER ROCHE: This kind of brings us


 3  straight into the next thing which is the Staffing for
 4  the GM Development.  This has been on the agenda for
 5  some time.
 6            It wasn't even a month ago, I guess, that we
 7  came under a very large potential threat with the
 8  Falcons stadium.  That was a plan.  It was a real
 9  plan.  It was on the table.  Fortunately, we were able
10  to hold a town hall meeting.  Everyone got up.  We
11  made it loud and clear what the citizens of Doraville
12  at least did not want at the GM property.  And people
13  listened, because every indication I have -- I could
14  be wrong, but at least for the moment, that topic is
15  off the table.  That option is not there anymore.  And
16  you know, the citizens of Doraville that came out that
17  night, you know, there were at least three or four
18  times as many people as there are here, you know, came
19  and made that very clear, and the citizens of
20  Doraville need to congratulate themselves for that.
21            My concern is this:  We just approved, as we
22  notice, the LCI, and of course that's a very important
23  part of this whole thing.  But even though the
24  immediate threat of a stadium may not be there now, we
25  still have the potential situation to where the -- as
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 1  we mentioned before, the County could take an
 2  ownership position and there could be legal battles,
 3  et cetera.  A developer may purchase it and decide
 4  they want to build something that we have no interest
 5  in whatsoever.  But then again, we have, you know, the
 6  financial problems or -- that we have to take care of.
 7  I'm not saying this very well.
 8            But I don't even know the questions to ask,
 9  and I'm not sure that we on the Council necessarily
10  know the questions to ask.  I think that we need a
11  level of expertise that's quite above, as Attorney
12  Weed said.  We need the absolute best.
13            What happens to that GM property in the next
14  couple or three years will impact Doraville for the
15  next 50 years if not more.  I think we need all the
16  help we can get.  We can't even --
17            Let me ask a quick question.  When was the
18  last time we spoke to New Broad Street, the developers
19  that were interested in the . . . Does anyone at City
20  Hall?
21                           - - -
22                       (No response)
23                           - - -
24            COUNCILMEMBER ROCHE: No one at City Hall


25  has even picked up the phone to talk to New Broad
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 1  Street.  And these are developers that are talking
 2  about coming in potentially with a partnership of
 3  another government, which, again, could have legal
 4  ramifications as to our control over that, and no one
 5  here in Doraville has even picked up the phone and
 6  attempted to contact them.
 7            When was the last time we spoke to GM?
 8            MR. HOWE: We talk to them about twice a
 9  month.
10            COUNCILMEMBER ROCHE: Okay.  That's good.


11            So GM, you know, the County.  The County's
12  not -- they're being uncommunicative.
13            We need some heavy hitters on our side.  We
14  need some people that know what to do in the
15  situation, because I sure as heck don't.  It's
16  certainly not my area of expertise.  I think we need
17  someone that's a senior level, I think a senior
18  consulting type company.  Originally I talked about
19  hiring an employee.  I don't think that would
20  necessarily work.
21            So I put together -- At the last meeting, we
22  made a motion to postpone topic until this meeting, at
23  which time I would take a crack at writing an RFP for
24  the types of things we'd be looking for.  And
25  essentially, I kind of left this vague because, again,
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 1  like I said, this is not my area of expertise, but I
 2  could read over some:
 3            (Reading) Define and identify potential
 4  opportunities and visions and prepare some kind of a
 5  report that would show us the advantages and disad-
 6  vantages of each.
 7            Now, some of this may be taken care of by
 8  the LCI.  Some may not.  I don't know.  For instance,
 9  you know, it could be a school.  Hey, everybody
10  thinks, wow, wouldn't it be wonderful if Georgia Tech
11  built a campus there?  Well, it could be, but then
12  suddenly that land vanishes from our tax base but yet
13  we may have to provide services.  You know, have we
14  considered the impact of that?  And I'm just using
15  that as one example.  You know, a corporate campus may
16  have other impacts, you know, et cetera, et cetera.
17            (Reading) Evaluate each alternative for
18  feasibility, considering market and economic factors.
19            Well, I guess we already have one market
20  study that we don't know what's going on with that
21  one.  Maybe there -- I guess there would be a market
22  study with the LCI, which would come some time late
23  next year.
24            And then from these alternatives and then
25  say, okay, fine; if we build a technology park, this
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 1  is the good part, this is the bad part; if we
 2  build a hospital, this is the advantages, this is the
 3  disadvantages; if we go for a -- whatever, you know.
 4  If we go to build a mall, these are the advantages and
 5  these are the disadvantages.  I'm not advocating any
 6  of these.
 7            And from that, once we get an idea of the
 8  vision that we want, we can create a general/specific
 9  strategic road map so that we can get what we want.
10  Should we be making legal moves?  Should we be making
11  zoning moves?
12            I mean we're zoning some property now, and I
13  think it's going to come up a little later.  We did
14  rezone the site, you know.  And maybe we did the best
15  thing, maybe we didn't.  I don't know.  I feel like we
16  probably did, but I don't have that high confidence
17  level because, again, you know, we don't have that
18  expertise sitting up here.
19            And basically say, okay, fine.  This is our
20  situation and this is where we want to be.  If this
21  happens, this is what we'll do.  We have a plan of
22  action to move forward with, and if that works, great.
23  If it doesn't, if something else happens, then we
24  change and we do this.
25            Right now, we don't really have a plan of
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 1  action.  About three or four weeks ago, there was a --
 2  maybe a little longer, there was a lot of confusion
 3  amongst the counsel because we thought that a press
 4  release had gone out, you know.  And I think part of
 5  that confusion was because we don't all have a plan of
 6  action.  We don't all have the strategy in our minds
 7  to make certain that we get the best possible out-
 8  comes.
 9            There are jurisdictional issues.  There
10  could be, you know, city readiness.  You know, do we
11  have the staff here today to handle if a development
12  came along?
13            We passed the LEED ordinance recently or
14  last year.  You know, it came on as of February 1st.
15  Anything out there that's over 20,000 square feet must
16  meet LEED regulations.  Who in the city is capable of
17  making sure that that happens?  Don't know, you know.
18            Building inspections, we don't have that.
19  You know, we have a part-timer, you know.
20            A marketing plan.  Once we decide what it
21  is, we need to make an affirmative marketing plan and
22  go out and seek out developers who want to come and do
23  this.  We can't just sit here and wait for it to
24  happen.
25            That's kind of what we're doing now.  We're
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 1  in a strictly reactive mode.  We're just sitting here
 2  waiting for the next thing to happen.
 3            And I know.  I'll be quiet in just a second.
 4            And then continue consulting.  Once we have
 5  this plan of action or whatever, we have someone
 6  that's there that's kind of like a -- almost like if
 7  we were in a legal situation, we'd have an attorney.
 8  We'd have someone to kind of guide us through the
 9  process and look out for our best interests, because
10  the main thing we here need to worry about is the best
11  interests of the citizens of Doraville, the business
12  people in Doraville, the property owners of Doraville
13  and the surrounding community. I think we need all the
14  help we can get, and that's why I want to . . .
15            I've submitted this to the Council.  I'd be
16  happy to make any changes or adjustments.  I would
17  like the Council to put out this RFP for some
18  consulting help to help us with this.
19            MAYOR JENKINS: Don't you think it's a
20  little premature, Bob, when we got a man going to try
21  to get us some money for pretty well exactly what
22  you're referring to?  We're going to put in for a
23  grant on it.
24            COUNCILMEMBER ROCHE: No.  I think it's way


25  too late.  We almost --
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 1            MAYOR JENKINS: No.  I don't.
 2            COUNCILMEMBER ROCHE: We almost got a -- we


 3  almost got a stadium, and here we were flat-footed.
 4  You see what I'm saying?  We had no -- you know, no
 5  idea what was going on until, you know, they came to
 6  us and said, guess what?, you know, and they expected
 7  the Council to go out and fan out across the county or
 8  the city and talk about how great the stadium was.
 9            We do not have a plan of action.  The LCI is
10  one piece of us.  And we are.  We're getting infor-
11  mation.  We're getting information about financial
12  things; we're getting information about other things
13  that I can't really go into because it was part of the
14  Executive Sessions.  But we do not have an overall
15  vision.  We do not have an overall plan of action.  So
16  we are strictly in a reactive mode, and the LCI is --
17  that's a very different thing.
18            COUNCILMEMBER BATES: I appreciate you
19  putting this together.  I do think that the LCI plan
20  will address a number of the items covered in the
21  draft proposal that you've got.
22            What I'd like to do is compare what the LCI
23  study is going to do versus the components of this RFP
24  and if we need to refine it down and be much more
25  specific as to what we're looking for.
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 1            I will agree with you.  I think that the
 2  city needs to have a marketing plan.  That is
 3  something that I've advocated all along, that we've
 4  not done a very good job of promoting our city as a
 5  whole.  And you know, once we've got a plan in place
 6  on the GM site, that's another level and layer to help
 7  us advocate on why people should move here, do
 8  business here, set up shop here and those types of
 9  things.
10            So I appreciate you putting it together.
11  I'd like -- this is the first time I've seen it.  As
12  you know, my e-mail was down over the weekend, so I'm
13  just now having a chance to look at it, and I'm just
14  not comfortable voting on this, having seen it for the
15  first time.
16            COUNCILMEMBER ROCHE: I'd like to make a


17  motion that we postpone this to the next meeting under
18  old business.  It will give us all a chance to look at
19  it.  It will give me a chance to compare this to the
20  LCI.
21            MR. ANDERSON: We've got some sign-ups,
22  hopefully?
23            COUNCILMEMBER ROCHE: Oh, I'm sorry.
24            MAYOR JENKINS: Yeah.  We're going to get to
25  you, Mr. Stuart.
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 1            COUNCILMEMBER ROCHE: I'll withdraw the
 2  motion until we give everyone a chance to talk.
 3            MAYOR JENKINS: Stuart Anderson.
 4            MR. ANDERSON: Stuart Anderson.
 5            Luke mentioned a consultant as part of the
 6  LCI?
 7            MR. HOWE: Yes, sir.  We've done it before.
 8            MR. ANDERSON: Right, right; that's fine.
 9            What I'm saying here, and it's part of what
10  I'm saying, is that consultancy that we're going to
11  look for if and when we get this LCI money and
12  progress would certainly just dovetail into doing an
13  RFP right now or as soon as possible for a consultant
14  that could start working on this situation or have
15  been vetted by the time and/or about the same time
16  that we get these LCI moneys, so we're not starting
17  some months from now, we're starting now, and that
18  person would be vetted to a certain extent, discussed
19  with, and if not be on payroll already, be lined up
20  for being in action when this thing goes down, when
21  the LCI goes down.  So I'm certainly for starting an
22  RFP process on this.
23            The consultant would -- and I'm very
24  concerned about the applicant-started DRI thing.  It's
25  something that Mr. Roche was saying.  By waiting for
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 1  the applicant to do our planning for us is just bad
 2  planning, period.  It's what I've been saying for
 3  years.  We've needed planned development zoning in the
 4  GM property to protect ourselves, to show a legal
 5  entity is interested and committed to doing something
 6  there.  We've been not doing anything for years on
 7  this.
 8            If we did that RFP, we'd have something
 9  going on.  If the LCI study comes in, that's fine.
10            Another point that Mr. Howe made was we had
11  virtually unlimited development for the -- and I
12  thought I was signed up for the previous item; I'm
13  sorry -- but we had unlimited funds or unlimited
14  development for the MARTA.  Certainly we need to put
15  it underground where it belonged in the first place,
16  and then get that area back and develop that top of
17  the hill.  If we've got all these moneys and unlimited
18  capability, we should do it properly rather than put
19  lipstick on a building.
20            MAYOR JENKINS: Thank you.
21            MR. ANDERSON: Do the RFP, please.
22            MR. HART: Because the LCI is a government
23  approach to planning, I think we need to put an RFP
24  out for the private sector to come on board to help us
25  with marketing the site and developing a vision for
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 1  the site other than --
 2            I mean an LCI is fine.  It's a focus group
 3  and all that sort of thing.  You get all those govern-
 4  ment attachments to it.  Like we said earlier, Dekalb
 5  County and the State and Georgia Power end up with all
 6  the money and we end up with some concrete throwing it
 7  around.
 8            I mean this RFP is a professional firm
 9  coming in to look at this site from an international
10  perspective, that would market the site in the private
11  sector rather than being involved in a government
12  plan.
13            I agree with him about the MARTA station,
14  incidentally.  The problem is there's a big water
15  aquifer where there used to be a parking garage.  The
16  Georgia Tech study, what's lacking there is that they
17  decided to copy the Chamblee LCI plan where they ran
18  the aqueduct underneath the road over there in
19  Chamblee.  The same thing was done on the Georgia Tech
20  study of this site.  They basically did both studies
21  and just copied that section.  And the road underneath
22  the MARTA station goes right through the water aquifer
23  which is not feasible.
24            Thank you.
25            MAYOR JENKINS: Thank you.
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 1            MR. HOWE: Mayor, I want everyone to be
 2  aware of one thing about this, you know.  Marketing
 3  that site, I think Hapeville did it, it makes sense in
 4  some ways.  But the problem with this site and the
 5  reason why it continues to sit there, it's not us,
 6  it's not the County, it's not any developer; it's GM.
 7  They want 70 million dollars for a plant, for a piece
 8  of land that's been appraised at 53.
 9            MR. ANDERSON: That doesn't keep us from
10  marketing it.
11            MR. HOWE: How?  Stuart, why would we spend
12  resources to market a plant that is 20 million dollars
13  overpriced?  GM's not even actively marketing the
14  plant.  And I have talked to credible -- some very
15  good developers, from Hines to Cousins and Carter.
16  They said, look, you know, there's a lot of people in
17  this area, a lot of good developers that would love to
18  get ahold of that plant but we're not going to pay
19  more than 45 million dollars for it.
20            MR. ANDERSON: Offers, negotiations.
21            MAYOR JENKINS: Bob, do you want to make a
22  motion?
23            COUNCILMEMBER ROCHE: Yeah, and again --


24            MAYOR JENKINS: Excuse me just a minute.
25  I'm sorry.  Ben Crawford come in late.
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 1            Did you want to sign up on this one, Ben?
 2            MR. CRAWFORD: Yeah.
 3            MS. CRAWFORD: I meant to sign up and I
 4  forgot.
 5            MR. CRAWFORD: Is that okay, Mayor?
 6            MAYOR JENKINS: Both of you or one?
 7            MR. CRAWFORD: I'm sorry?
 8            MAYOR JENKINS: Go ahead.  Come on up.
 9            MR. CRAWFORD: Ben Crawford, Oakcliff.
10            Mayor, City Council, one thing throughout
11  this whole GM thing that I haven't heard a lot about,
12  and I'd kind of like to see more input from the City
13  Planner -- I'm not sure the City Planner has been left
14  out of the loop.  But every meeting I've come to, it
15  seems like -- we have a City Planner, and I'd like to
16  kind of know what his involvement in this whole thing
17  is, and I don't know if you want to address that
18  tonight or at another point, but I would like to hear
19  some of the ideas that we have from the City Planner
20  also.
21            Thank you.
22            MAYOR JENKINS: Thank you, Ben.
23            Susan?  Susan?
24            MS. CRAWFORD: Yes?
25            MAYOR JENKINS: Did you want to speak on it?
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 1            MS. CRAWFORD: Oh, no.  I --
 2            MAYOR JENKINS: Okay.  Thank you.
 3            Bob?
 4            COUNCILMEMBER ROCHE: Well, again, I mean


 5  when you have a big issue like this, I mean a lot of
 6  times what you do is you paint a picture, and that's
 7  probably what we'll get from the LCI.
 8            But we need to draw a road map so we can
 9  make sure we get there.  We need somebody that knows
10  all the ins and outs, that knows all the traps, knows
11  all the leverage, because in a lot of ways I'm
12  concerned that we may not have as much leverage as I'd
13  like to have.
14            So anyway, in light of the LCI, I would like
15  to make a motion to -- and to give everyone a chance
16  to look at this.  This is a first draft.  I meant for
17  it to be a cooperative effort amongst the entire
18  Council.  I think if -- I would like to make a motion
19  to just postpone this till the December 7th meeting
20  and give us all a chance to make changes, suggestions,
21  or whatever.
22            MAYOR JENKINS: Okay.
23            COUNCILMEMBER FLEMING: Second.
24            MAYOR JENKINS: Do I get a second?
25            COUNCILMEMBER FLEMING: Second.
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 1            MAYOR JENKINS: Any more discussion?
 2                           - - -
 3                       (No response)
 4                           - - -
 5            MAYOR JENKINS: Call the roll.
 6            CLERK BLACKMON: Councilmember Alexander?


 7            COUNCILMEMBER ALEXANDER: Yes.
 8            CLERK BLACKMON: Councilmember Bates?
 9            COUNCILMEMBER BATES: Yes.
10            CLERK BLACKMON: Councilmember Fleming?
11            COUNCILMEMBER FLEMING: Yes.
12            CLERK BLACKMON: Councilmember Pittman?
13            COUNCILMEMBER PITTMAN: Yes.
14            CLERK BLACKMON: Councilmember Roche?
15            COUNCILMEMBER ROCHE: Yes.
16            CLERK BLACKMON: Councilmember Spangler?


17            COUNCILMEMBER SPANGLER: Yes.
18            MAYOR JENKINS: Thank you.
19            COUNCILMEMBER ROCHE: Thank you.
20            Number 6 is a moot point right now.  I have
21  nothing on it.
22            MAYOR JENKINS: Scratch that one?
23            COUNCILMEMBER ROCHE: Yes.
24            MAYOR JENKINS: You don't want it postponed;
25  just scratch it.
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 1            COUNCILMEMBER ROCHE: Yeah, we can move to


 2  delete agenda item number 6.
 3            MAYOR JENKINS: Second?
 4            COUNCILMEMBER FLEMING: Second.
 5            MAYOR JENKINS: Call the roll.
 6            CLERK BLACKMON: Councilmember Alexander?


 7            COUNCILMEMBER ALEXANDER: Yes.
 8            CLERK BLACKMON: Councilmember Bates?
 9            COUNCILMEMBER BATES: Yes.
10            CLERK BLACKMON: Councilmember Fleming?
11            COUNCILMEMBER FLEMING: Yes.
12            CLERK BLACKMON: Councilmember Pittman?
13            COUNCILMEMBER PITTMAN: Yes.
14            CLERK BLACKMON: Councilmember Roche?
15            COUNCILMEMBER ROCHE: Yes.
16            CLERK BLACKMON: Councilmember Spangler?


17            COUNCILMEMBER SPANGLER: Yes.
18            MAYOR JENKINS: Mr. Deane Stokes.
19            MR. STOKES: This isn't too long.  First of
20  all --
21            MAYOR JENKINS: Did I get your name right?
22            MR. STOKES: Deane Stokes.  You spelled it
23  right with an "e" on the end.
24            First of all, I want to thank you for giving
25  the opportunity to address the city people tonight,
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 1  ladies and men.
 2            Just to give a little background of my
 3  interest in Doraville -- I'm going to develop that,
 4  and I've got so much to cover, so much on my mind.  My
 5  son is here, who started his business, Deane Stokes,
 6  Jr., in Doraville several years ago, Metropolitan
 7  Realty Associates; my sister-in-law Ollinay (phonetic)
 8  who's treasurer of Friends of the Doraville Post
 9  Office [sic].
10            UNIDENTIFIED SPEAKER: Library.
11            MR. STOKES: Library.  What did I say?
12            UNIDENTIFIED SPEAKER: Post Office.
13            MR. STOKES: And my brother, who is a former
14  U.S. attorney/U.S. Marshall, and he said I better get
15  it right tonight because he's missing a good part of
16  the Monday night football games.
17            I was kind of moved by what I've heard so
18  far of the hesitancy, and I can understand it, in
19  dealing with the GM property.  You're postponing a
20  meeting.  There's a proverb that says, the plans of
21  the diligent lead surely to plenty but to everyone who
22  is hasty, surely to poverty.  I wish that this same
23  approach had been done with this issue of C-2 zoning
24  as it applies to office warehouses.
25            Let me give you a little bit of my
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 1  background; I'll be as brief as I can.  I've been in
 2  Doraville for -- I'm not a resident of Doraville but
 3  I've had my business here for over 45 years.  Matter
 4  of fact, 1972 I opened my office on Buford Highway.
 5  My mail is always addressed Doraville Post Office
 6  30362, not Atlanta 30362.  I've had a good working
 7  relationship with the city of Doraville for many
 8  years.  It's been good for me; it's been good for my
 9  business.  That seems to be changing now, and that's
10  what I wanted to address.
11            A little bit about myself.  I am a
12  developer.  I've developed properties from Salerno,
13  Florida, West Melbourne, Melbourne Beach, Melbourne
14  proper; Bainbridge, as far north as Toccoa, the five-
15  county areas in Atlanta.  I've built McDonald's
16  restaurants, I've built Dunkin Donuts, I've built one
17  KFC.  I've built a number of strip centers,
18  convenience centers, offices, office warehouses --
19  started the office warehouse in West Melbourne, as a
20  matter of fact -- and two shopping centers, one
21  neighborhood shopping center in Douglasville.  I'm
22  part -- my son and I are part of a four-man team
23  building -- just completed a shopping center in
24  Lawrenceville, 56,000 feet, a year-and-a-half ago, and
25  unusually, it's in the black in this day and age with
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 1  the market as bad as it is.
 2            Everything wasn't peaches and cream.  In the
 3  middle '70s, a bunch of developers went belly-up.  I
 4  never went belly-up myself.  Interest rates were high,
 5  the market was terrible; a lot of good, known
 6  developers went belly-up.  But I survived that time,
 7  and right now most of my interests in Doraville.  I've
 8  got some interests -- some outside of Doraville but
 9  mainly in Doraville.
10            I want to tell you what the office warehouse
11  is and what it is not.  Office warehouse is designed
12  to accommodate small businesses.  And I'm just
13  thinking.  They talk about this GM plant and what is
14  going to happen.  Doraville is going to need the
15  services of the people that go into the office ware-
16  house parks.  Our Doraville Square, I built 45 years
17  ago.  It's been neat, well painted and well
18  maintained.  I still manage it, although I've got
19  somebody to help now.  And the type of people that go
20  in there, let me just give you a few of them.  They're
21  plumbers, they're electricians, they are air
22  conditioning people; they're printers, sign people;
23  they're distributors, they're wholesalers, they're
24  people that are export/import.  A number of entre-
25  preneurial businesses that go in there, a number of
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 1  skilled businesses -- landscape people and so forth.
 2  I can't name the variety of people that we've had go
 3  in there.  And we've gone to the City and we've gotten
 4  our business permit very nicely.
 5                           - - -
 6                      (Timer sounds)
 7                           - - -
 8            MR. STOKES: Can I have some more time?
 9            MAYOR JENKINS: Five minutes.
10            MR. STOKES: Okay, five minutes.  I'll have
11  to go quickly.
12            MAYOR JENKINS: No.  I've already given you
13  five.  I'll give you another minute.
14            MR. STOKES: Oh, I can't cover it in a
15  minute.
16            Okay.  What I am going to cover in a minute
17  is the zoning.  This was done according to the letter
18  of the law.  It was not done according to the spirit
19  of the law.  I see in item 14, Notification of Owner
20  of City-Initiated Rezoning-Murray Weed.  This should
21  have been new business.
22            The zoning, which was a drastic effect on
23  the owners of the office warehouses and the businesses
24  that are moving out, they're going to other munici-
25  palities now, it was put in a publication that nobody
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 1  reads, nobody subscribes to.  That was done according
 2  to the letter of the law.  I think it was done
 3  probably legally.  But according to the spirit of the
 4  law, it was not.
 5                           - - -
 6                      (Timer sounds)
 7                           - - -
 8            MR. STOKES: And one half a minute more, if
 9  I may, Mayor.
10            And something that impacted our businesses
11  that drastically, impacted the businesses that go into
12  these office warehouses that drastically, was done
13  hastily, was done wrong.  And I would beseech you
14  folks.  I know that you didn't do it intending to do
15  harm, but it's doing harm not only to being in an
16  adversarial relationship between the building owners
17  and the City, it's hurting business, it's hurting the
18  owners of these office warehouses.  It's going to hurt
19  the city, the revenue from the businesses and the
20  decreased real estate resulting from the zoning
21  changes.
22            So I beseech you, take a hard look at this
23  and redo this zoning ordinance for what these
24  buildings were built to do, what they were designed
25  and built to do.  The city is going to need these
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 1  resources, they're going to need the services,
 2  particularly after tonight.
 3            Thank you.
 4            MAYOR JENKINS: Thank you, sir.
 5                           - - -
 6                        (Applause)
 7                           - - -
 8            MAYOR JENKINS: Tom Hart?
 9            COUNCILMEMBER FLEMING: Could I ask
10  Mr. Stokes what his address is, please?
11            MAYOR JENKINS: Yes.
12            MR. STOKES: Say again?
13            COUNCILMEMBER FLEMING: What is the address


14  of the property you're referring to, please?
15            MR. STOKES: Well, my property is 5859 New
16  Peachtree Road.
17            COUNCILMEMBER FLEMING: 5859?
18            MR. STOKES: -- 59 New Peachtree Road.
19            COUNCILMEMBER FLEMING: New Peachtree.


20            MR. STOKES: Doraville Square.
21            COUNCILMEMBER FLEMING: Thank you very much.


22            MAYOR JENKINS: Come on up, Tom.
23            MR. HART: The first business I had was
24  started in Doraville.  It was in one of these office
25  warehouse sort of things.  And it's sort of like the
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 1  continental shelf that you throw the fish and
 2  everybody is born to feed the ocean, and it's where
 3  the big fish come from.  So every entrepreneur is --
 4  their expertise in their field, and they start a small
 5  business, the first thing they're going to look for is
 6  an office warehouse that's a little office space to do
 7  the bookkeeping, et cetera, and sell the materials and
 8  keep a stock or supply on hand and manufacture small
 9  goods, and these things are done in these warehouses.
10            And that's what Doraville was.  It was a
11  commercial center.  It was a trading post for the
12  Indians.  It has always been a commercial center, and
13  what we've done now is we've turned it into an empty
14  commercial center.
15            I think one of the properties that
16  Mr. Stokes -- was a glass company.  We used to have a
17  glass company across the street, glass cut for houses
18  and office buildings.  And an office glass company
19  chose to move in, but they were shut down by Doraville
20  and immediately with open arms, welcomed into the city
21  of Chamblee.  So Chamblee has a glass company now and
22  Doraville doesn't.
23            So what we've done is right in the middle of
24  a recession, right in the middle of transition, right
25  in the middle of losing money, we're in a situation
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 1  where we're running businesses off from the city.  I
 2  think you need a careful review of what you've done
 3  and what's possible right now and in the future.
 4            Thank you.
 5                           - - -
 6                        (Applause)
 7                           - - -
 8            MAYOR JENKINS: Stuart?
 9            MR. ANDERSON: I'd like to cede my time to
10  Mr. Stokes if you would.
11            MR. STOKES: Thank you.
12            MR. ANDERSON: I'm for a revision of C-2.
13            MR. STOKES: Is that proper?
14            MAYOR JENKINS: Three minutes.
15            MR. STOKES: Three minutes.
16            Well, what I was saying before is that this
17  is going to be hurtful to the city of Doraville
18  because we're going to see office warehouse buildings
19  with the current zoning, we're going to see them
20  heavily vacant.  We may see some repossessions.  This
21  is a hardship not only to the owners of the property,
22  of the real estate, the buildings, but it's for the
23  businesses, as Tom Hart just said, that moved out and
24  are moving out to other locales.  And the city of
25  Doraville is going to need these, particularly with
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 1  the development of the GM -- I forget what you call
 2  it.  I hate to see Doraville . . .
 3            Now let me say one other thing as far as GM
 4  is concerned, as far as the businesses come in.
 5  Demographics are going to determine what comes in and
 6  what wants to come in, and the market is the desire.
 7  Any amount of planning is not going to initiate folks
 8  coming in.
 9            Are my three minutes up?
10            COUNCILMEMBER BATES: Not yet.
11            COUNCILMEMBER SPANGLER: You've got one


12  minute left.
13            MR. STOKES: I've got one minute.
14            I jumped from one thing to another and I
15  didn't cover some of the in between.  I said what the
16  office warehouse was.  I did not say what it was not.
17            The office warehouse is not for restaurant.
18  It's not designed for retail, folks.  It's not
19  designed for retail.  It's got limited parking, it's
20  got the -- the way it faces the road, it doesn't have
21  the road exposure.  And the way this new zoning is
22  coming up, they want it to be retail or something.  I
23  just don't understand it.
24            This is like throwing out the baby with the
25  bath water.  We need office warehouses.  We need the
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 1  facilities, the services that they render, and so I
 2  beseech you, please take a good hard look at this and
 3  let's get back to where the warehouse was designed and
 4  built to be.
 5            Thank you.
 6            MAYOR JENKINS: Thank you.
 7                           - - -
 8                        (Applause)
 9                           - - -
10            MAYOR JENKINS: Carol Gillman?
11            That's all on that one.  Has anybody got
12  anything from the table on that?
13            COUNCILMEMBER ROCHE: Yeah, I just had a


14  question.
15            Mr. Stokes or whoever, first of all, I think
16  what happened was that originally everything went
17  through the Planning Commission, and through legal
18  snafu and without all the details, it didn't really go
19  through the Planning Commission.  It being part of the
20  Planning Commission, I think there's a little more
21  review, and unfortunately that didn't happen, and it
22  may or may not have prevented this.
23            I would be interested in, you know, from
24  yourself and from other business owners, exactly what
25  in the new zoning is impacting your businesses.  You
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 1  know, it would help us to know what you feel is wrong
 2  so that we could look at potentially fixing it.
 3            MR. STOKES: We're just finding it out.  The
 4  new zoning change is some --
 5            MAYOR JENKINS: Sir?
 6            MR. STOKES: -- some 30 pages.
 7            MAYOR JENKINS: Come on up to the micro-
 8  phone.
 9            MR. STOKES: Some 30 pages long --
10            COUNCILMEMBER ROCHE: Right.
11            MR. STOKES: -- and the old one was six
12  pages.  I just know that according to the old code, if
13  somebody wanted to rent a space, I wouldn't rent to
14  people that we thought would be harmful in any way to
15  us or to the city of Doraville, or unbusinesslike or
16  whatever.  But there was any variety of businesses,
17  and now it seems that . . .
18            Now, I know we're grandfathered.  In other
19  words --
20            COUNCILMEMBER ROCHE: Right.
21            MR. STOKES: -- the people that are in
22  there.  But once they leave, I'm not certain that they
23  could get back in.  I don't believe a very friendly
24  situation in the city of Doraville.  Sometimes they
25  say two/three days, maybe longer than that, they want
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 1  a lease ahead of time.  Well, I hate to give out a
 2  lease when you don't know whether -- it's kind of up
 3  in the air whether they're going to be approved or
 4  not.
 5            COUNCILMEMBER ROCHE: Right.
 6            MR. STOKES: And so it's hard to put a
 7  handle on just what the extent of this new zoning
 8  thing is, but it looks like it seems to be
 9  discretionary to some degree.
10            I read the first page of that new zoning,
11  and flat out I can't understand.  I have gone over
12  leases till I'm blue in the face, but the language
13  that is contained in that new code is somewhat
14  baffling to me -- at least the "whereas" clauses are.
15            Thank you.
16            MAYOR JENKINS: All right.
17            MR. ANDERSON: A businessman.
18            MAYOR JENKINS: Okay.  We're going to take a
19  10-minute break.
20                           - - -
21                      (Brief recess)
22                           - - -
23            MAYOR JENKINS: Meeting come to order.
24            COUNCILMEMBER ALEXANDER: Item number 8, the


25  Alcohol Beverage Ordinance, was originally going to be
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 1  the discussion of the 78-page ordinance that Mr. Weed
 2  had written.  I think we're all in agreeance that we
 3  were going to postpone that item.
 4            But in reading the penalty phase that we
 5  passed --
 6            Am I correct that we passed the penalty
 7  part?
 8            -- and then reading --
 9            ATTORNEY WEED: Yes.
10            COUNCILMEMBER ALEXANDER: -- an e-mail that


11  you generated to us, Mr. Weed, I discussed my concerns
12  with you, and I wanted to make sure that all of
13  Council is aware of the situation that we have
14  discussed.
15            Captain Atkinson, if you can come up,
16  please, I have some questions.
17            And if I misstate what our belief was,
18  please, you guys correct me.
19            I believe our intent of passing the penalty
20  phase, which is 3-272 subsection (d), that when we
21  passed that, it was our belief that a first offense
22  and a second offense -- I believe it was our belief
23  that a second offense would be a second event of
24  selling to a minor.  Is that correct?
25            COUNCILMEMBER BATES: Yes.
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 1            COUNCILMEMBER ALEXANDER: Okay.  According


 2  to Mr. Weed, as the law is written -- and Captain
 3  Atkinson, I don't know the circumstances -- when you
 4  guys do a sting and a transaction happens, a sale to a
 5  minor is done --
 6            CAPTAIN ATKINSON: Right.
 7            COUNCILMEMBER ALEXANDER: -- oftentimes, you


 8  guys issue more than one citation for that one
 9  transaction.
10            CAPTAIN ATKINSON: Certainly.
11            COUNCILMEMBER ALEXANDER: And what would


12  some of those citations be?
13            CAPTAIN ATKINSON: Well, once the violation
14  occurs, we cite the server, all right, for selling to
15  underage.  If they are not permitted, have a pouring
16  permit or -- through the Police Department, they get a
17  citation for that as well.  In addition, we cite the
18  manager/owner of the establishment for allowing the
19  minor to be served.  Also, we check business licenses
20  and make sure that they're in compliance with their
21  business license.  So there could be and most all the
22  time there are multiple citations.
23            COUNCILMEMBER ALEXANDER: So one transaction


24  could generate up to four, possibly more citations?
25            CAPTAIN ATKINSON: Certainly.
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 1            COUNCILMEMBER ALEXANDER: Okay.  And the way


 2  Mr. Weed and I have discussed this law, if I sold to
 3  -- I have one instance that I sold to a minor one time
 4  but I receive three citations, that would be three
 5  strikes and that --
 6            ATTORNEY WEED: That's correct.
 7            COUNCILMEMBER ALEXANDER: -- would be a


 8  revocation for one instance of selling to a minor.
 9            ATTORNEY WEED: However, it's based upon the
10  three violations.  You know, are there three
11  violations that come out of the same transactions?
12  Yes.  However, they are three separate and distinct
13  violations.
14            In the particular cases that we're dealing
15  with, they've all been -- people have already pled
16  nolo, been convicted or pled guilty to the offenses,
17  so they've gotten individual records on all three of
18  the individual offenses.  Did they come out of the
19  same congress of facts originally?  Sure they did.
20  But they're three separate legal offenses.
21            CAPTAIN ATKINSON: It's all under different
22  code sections.  Each violation is a different code
23  section.
24            COUNCILMEMBER ALEXANDER: And I understand


25  that, but I don't think that that was Council's


Page 91


 1  understanding:  that one sale to a minor --
 2            ATTORNEY WEED: I can't begin to know what
 3  Council's --
 4            COUNCILMEMBER ALEXANDER: -- could be --


 5            ATTORNEY WEED: -- understanding was --
 6            COUNCILMEMBER ALEXANDER: -- revocation if


 7  they were issued three citations --
 8            ATTORNEY WEED: -- except for what you vote
 9  for.
10            MAYOR JENKINS: That's in a period of one
11  year, right, Maria?
12            COUNCILMEMBER ALEXANDER: Yes, sir.  You


13  could have a revocation in one night.
14            COUNCILMEMBER ROCHE: I guess I thought,


15  again, that it was supposed to be one event where it
16  was served.  I don't think that that was -- I know we
17  asked this question more than once.  We had some
18  discussion about, you know, what constitutes a
19  violation.
20            ATTORNEY WEED: And I think that was
21  thoroughly answered.  And what constitutes a
22  violation, I thought there was a meeting of the minds
23  that it was an offense and that, you know, there could
24  be multiple offenses that come out of one basic
25  evening or set of facts.
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 1            Now, bear in mind, you can change the
 2  ordinance however you see fit.
 3            COUNCILMEMBER ROCHE: Well, clearly we're


 4  going to have to because apparently we passed an
 5  ordinance that's nowhere near what at least I wanted
 6  to pass.
 7            COUNCILMEMBER BATES: But okay, let me try


 8  to understand.  The ordinance that we passed was in
 9  reference to the serving of individuals under 21.
10            ATTORNEY WEED: That is correct.
11            COUNCILMEMBER BATES: So if the server is
12  provided a ticket for not having a pouring permit,
13  that is . . .
14            ATTORNEY WEED: That wouldn't count.  It
15  hasn't been counted.
16            COUNCILMEMBER BATES: So if -- Let's go this


17  route.   Ms. Alexander serves little Johnny, and she
18  doesn't have a pouring permit and the business
19  Alexander's Bar & Tavern doesn't have an occupation
20  tax license.
21            ATTORNEY WEED: That wouldn't count, either.
22            COUNCILMEMBER BATES: Okay.  So she receives


23  three citations:  one for serving little Johnny, one
24  for not having a pouring a permit and one for not
25  having an occupation tax license.  She's got one --
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 1            ATTORNEY WEED: One violation.
 2            COUNCILMEMBER BATES: -- one violation under


 3  the ordinance that we passed.
 4            ATTORNEY WEED: That is correct.
 5            COUNCILMEMBER FLEMING: But she could
 6  feasibly have two if she had the proper information
 7  because she allowed her server to pour, and that's the
 8  second.
 9            ATTORNEY WEED: That is correct.  And it
10  wouldn't be -- it would be the -- That's the exact
11  scenario that you have.  The manager can be cited for
12  not properly supervising the establishment.  That's a
13  separate offense because he essentially allowed the
14  sale.  The server can be served -- can be found guilty
15  of an offense for the actual serving of the substance.
16  And then there might be another waitress, based upon
17  the same sting operation, who has served to some third
18  party.  And there, you have three offenses -- three
19  convictions, mind you -- relevant to the code you
20  adopted, which would necessitate revocation.
21            COUNCILMEMBER BATES: Can we change the word


22  from "offense" to "event?"
23            ATTORNEY WEED: You can, but let's make sure
24  you thoroughly understand what an event is.
25            Let's assume that you have some swinging
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 1  night club in town.  You've got Swinging Disco X.  And
 2  there's some night where the moon is full, and,
 3  brother, everybody's had a very good time.  It's all
 4  one event because it all occurs on one night between
 5  let's say one hour.  But during that event, there may
 6  be a stabbing, an assault in the parking lot, service
 7  to minors, et cetera, okay?
 8            Now, we already are throwing out -- under-
 9  neath this ordinance, we're already throwing out the
10  stabbing.  There's nothing you can do about that
11  because you haven't addressed it yet.  We're already
12  throwing out the assault that occurred in the parking
13  lot because this only deals with minors.  So all you
14  really have would be things related to the service of
15  the alcohol to minors.  And in that same event, there
16  might be 12 waitresses working that night that served,
17  you know, six people who are underage, and each time,
18  the manager essentially allowed that to occur.  You
19  might have the bouncer working the door, who let the
20  underage people come in, arguably.  That would be a
21  separate offense.
22            Now, do you not want to close that place
23  down?  That's fine.  It's fine with me.  I'm sure it
24  may be fine with the Chief.  But it comes down to, you
25  know, when you want to define an event, you can define
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 1  it however you want to, but you need to be careful
 2  about what constitutes an event because you could have
 3  a situation where you have a lot of events that occur
 4  at one time that deal with the subject of sales to
 5  minors and you might want to close the place down and
 6  you elect not to because you've redefined what an
 7  event is.
 8            COUNCILMEMBER ROCHE: I think that's kind --


 9            COUNCILMEMBER FLEMING: But Mr. Weed --


10            COUNCILMEMBER ROCHE: -- of an extreme
11  example.
12            COUNCILMEMBER FLEMING: Excuse me.  I'm


13  sorry.
14            When you make the statement that we've
15  thrown out the stabbing because it's not in the
16  ordinance, that's not correct.
17            We're not addressing stabbings with sales to
18  minors.  Stabbing is an offense that's going to be
19  handled by the court system --
20            ATTORNEY WEED: But you --
21            COUNCILMEMBER FLEMING: -- on a totally
22  unrelated, whether it is an alcohol establishment,
23  whether it's at your home, you know, so forth and so
24  on.
25            ATTORNEY WEED: Well, let me clarify.  Right
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 1  now, you haven't clarified that you want to
 2  administratively address the stabbing.
 3            Sure, hopefully the person will be convicted
 4  in the criminal courts, but as we talked about before,
 5  this is a parallel track.  You've got the criminal
 6  liability and you've got your administrative
 7  responsibilities if you choose to exercise them.  And
 8  all you've done right now by modifying (d) is you've
 9  limited yourselves to sales to minors.
10            I assume eventually you're going to get back
11  around to addressing the rest of the ordinance where
12  hopefully if a murder occurs you can shut them down
13  administratively.  Right now, you haven't done that.
14  I hope that eventually we'll get there.  That's my --
15  let me thank you for the clarification.  That's what I
16  intended to say.
17            COUNCILMEMBER ROCHE: So the way it stands


18  now, because our focus was only on sales to minors and
19  I think our goal was to not put people out of business
20  because they sold to minors twice or whatever, I think
21  that that was the whole scope of what we were trying
22  to accomplish.
23            Stabbings and all that other stuff, I mean,
24  you know, that's just one part of what we were talking
25  about that night.  And so it sounds like we need to
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 1  fix the language to be -- I don't know -- I mean event
 2  or whatever.
 3            COUNCILMEMBER FLEMING: Per date?
 4            MR. FRANK: What about incident?  Would
 5  incident work?
 6            COUNCILMEMBER ROCHE: I don't know.  That's


 7  what I'm asking.  I thought we had this straightened
 8  out last time, so --
 9            ATTORNEY WEED: The wording that you
10  approved is first violation triggered by the
11  accusation as determined within a 12-month period
12  starting upon the date of the accusation of the
13  offense.  That's the language you approved.
14            COUNCILMEMBER ROCHE: So if a server goes to


15  a table and serves two people sitting at that table
16  that are underage, that would be two violations.
17            ATTORNEY WEED: Yes, sir.
18            COUNCILMEMBER ROCHE: And that's -- I don't


19  think that was necessarily what was in our minds when
20  we wanted to do it.  And I know we discussed this and
21  I thought that we -- I was comfortable when I left the
22  meeting that night that we straightened this out.
23            ATTORNEY WEED: What you could do is you
24  could do it at different time frames, different days.
25  However, if you do that, the night that you have the
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 1  event of the butt-thumping disco, you're not going to
 2  be able to do anything about that administratively.
 3  They simply won't rack up the requisite number of
 4  offenses the next time the police do a sting at that
 5  one location.
 6            COUNCILMEMBER ROCHE: Well, actually we can,


 7  because we'd have leeway now, and on that one offense
 8  we could suspend them for up to 15 days.
 9            ATTORNEY WEED: That's true.  They would be
10  punished, but you wouldn't be able to revoke their
11  license, and that may be fine.
12            COUNCILMEMBER FLEMING: No.  But the fine of


13  $1,000 would still be intact.
14            ATTORNEY WEED: Criminally, yes.
15            COUNCILMEMBER FLEMING: There you go.
16            COUNCILMEMBER ROCHE: So there'd be multiple


17  $1,000 fines --
18            ATTORNEY WEED: If they're convicted.
19            COUNCILMEMBER ROCHE: -- plus we could shut


20  them down for 15 days.
21            ATTORNEY WEED: And if that's punishment
22  enough, that's fine with me as your lawyer.  That's up
23  to the Council.
24            COUNCILMEMBER FLEMING: But it would be per


25  offense as far as the $1,000 fine is concerned.  Is
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 1  that correct?
 2            ATTORNEY WEED: Well, up to.  Up to $1,000.
 3            COUNCILMEMBER FLEMING: Okay.  So if we did


 4  a sting operation and a server served three people, it
 5  would be $3,000 -- one, one, one -- and up to 15 days'
 6  suspension.
 7            COUNCILMEMBER BATES: No, it would be up to


 8  closure.
 9            COUNCILMEMBER FLEMING: No.
10            ATTORNEY WEED: Well, if --
11            COUNCILMEMBER ROCHE: Well, the way it is --


12            ATTORNEY WEED: -- if you go for --
13            COUNCILMEMBER ROCHE: -- now, it would be up


14  to closure.
15            COUNCILMEMBER FLEMING: No, no, no.  What


16  I'm suggesting.  That the $1,000 would be per offense,
17  but if we're doing it per date on the time limit or
18  suspension, it would be up to 15 days for that date.
19            COUNCILMEMBER BATES: I -- I don't --
20            ATTORNEY WEED: That is correct if you
21  change the ordinance to read per date -- per day.
22            COUNCILMEMBER ROCHE: I think that -- yeah.


23            COUNCILMEMBER BATES: But if the ordinance


24  reads per date, then you can only do one $1,000 fine
25  unless that's a separate --
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 1            ATTORNEY WEED: No.  That's completely
 2  separate.
 3            COUNCILMEMBER FLEMING: That's up in the


 4  front.  We --
 5            ATTORNEY WEED: The Council's not in charge
 6  of fines.  That's up to the Court.
 7            COUNCILMEMBER BATES: So if we went per
 8  event, the fine issue is still there per offense;
 9  right?
10            ATTORNEY WEED: Under the hypothetical that
11  Councilman Fleming provided, her analysis is
12  absolutely correct.  On the criminal side of it, the
13  city court could go up to $3,000 in fines.  They never
14  do that but they could.
15            COUNCILMEMBER FLEMING: But --
16            ATTORNEY WEED: With regard to --
17            COUNCILMEMBER FLEMING: -- I need to stop


18  you right there, because we had made a comment that we
19  want this up to a thousand -- we wanted them fined
20  $1,000.  And we were going to have to -- somebody here
21  at City Hall was going to have to give that
22  terminology to the courts.
23            Do you recall this conversation --
24            COUNCILMEMBER BATES: Yes.
25            COUNCILMEMBER FLEMING: -- Council?
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 1            So it was not an "up to."  We wanted them
 2  fined $1,000.
 3            ATTORNEY WEED: You know, we can certainly
 4  talk to the Court about that, but --
 5            COUNCILMEMBER FLEMING: Okay.
 6            ATTORNEY WEED: -- that's up --
 7            COUNCILMEMBER FLEMING: Okay.
 8            ATTORNEY WEED: -- to the Court.
 9            Changing back to the administrative aspect
10  of it, you'd be absolutely right if you did it for a
11  date, period, under the hypothetical that the
12  Councilman presented, the person could get up -- the
13  business could get up to 15 days' suspension.
14            COUNCILMEMBER BATES: All right.  Let's go
15  back to where we started with.  Can you do it for a
16  12-hour period of time?  Because if they have an event
17  at 11:50 and then another one at 12:05, are those two
18  different dates or is that --
19            ATTORNEY WEED: You can do it for whatever
20  period of time Council decides to.
21            COUNCILMEMBER BATES: But is that a legiti-


22  mate concern?  If there's an incident at 11:50 and
23  another one at 12:05 --
24            COUNCILMEMBER FLEMING: 24-hour period.


25            COUNCILMEMBER BATES: -- are those two
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 1  separate dates?
 2            ATTORNEY WEED: Yes.
 3            COUNCILMEMBER FLEMING: Let's just make it a


 4  24-hour period.
 5            COUNCILMEMBER SPANGLER: So a 24-hour


 6  period.
 7            COUNCILMEMBER FLEMING: Ms. Alexander, a 24-


 8  hour period?
 9            COUNCILMEMBER SPANGLER: That's fine with


10  me.
11            ATTORNEY WEED: I will get you a draft
12  tomorrow and we'll take a look at it.
13            COUNCILMEMBER ROCHE: Do we need a motion?


14            CLERK BLACKMON: Mayor, it's after 9:00.
15            MAYOR JENKINS: We need to extend the
16  meeting.  We need a motion to extend this meeting.
17            COUNCILMEMBER FLEMING: I'd like to make a


18  motion to extend the meeting until we finish the
19  agenda.
20            COUNCILMEMBER PITTMAN: Second.
21            COUNCILMEMBER SPANGLER: Second.
22            CLERK BLACKMON: Call the roll.
23            CLERK BLACKMON: Councilmember Alexander?


24            COUNCILMEMBER ALEXANDER: Yes.
25            CLERK BLACKMON: Councilmember Bates?
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 1            COUNCILMEMBER BATES: Yes.
 2            CLERK BLACKMON: Councilmember Fleming?
 3            COUNCILMEMBER FLEMING: Yes.
 4            CLERK BLACKMON: Councilmember Pittman?
 5            COUNCILMEMBER PITTMAN: Yes.
 6            CLERK BLACKMON: Councilmember Roche?
 7            COUNCILMEMBER ROCHE: Yes.
 8            CLERK BLACKMON: Councilmember Spangler?


 9            COUNCILMEMBER SPANGLER: Yes.
10            MAYOR JENKINS: All right.
11            ATTORNEY WEED: Mr. Mayor, the next item
12  deals with the financial policies.  It's simply back
13  in the old business because there was some discussion
14  if I recall about maybe putting it into some kind of
15  workshop but I don't know that the Council finished
16  discussing that so it's just back on there because the
17  Clerk -- that's what she does, appropriately.
18            COUNCILMEMBER BATES: I'll make a motion to


19  postpone this until December 7th.
20            COUNCILMEMBER ROCHE: I'll second.
21            COUNCILMEMBER FLEMING: And that would be


22  item number 8 as well.  Item number 8 we should be
23  making a motion as well.  I'm just making that as a
24  comment.
25            COUNCILMEMBER BATES: I'll amend my motion
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 1  to move items 8 and 9 to December 7th.
 2            COUNCILMEMBER ROCHE: I think I seconded it.


 3  I'll second it again.
 4            CLERK BLACKMON: Yes, you did.
 5            MAYOR JENKINS: Call the roll.
 6            CLERK BLACKMON: Councilmember Alexander?


 7            COUNCILMEMBER ALEXANDER: Yes.
 8            CLERK BLACKMON: Councilmember Bates?
 9            COUNCILMEMBER BATES: Yes.
10            CLERK BLACKMON: Councilmember Fleming?
11            COUNCILMEMBER FLEMING: Yes.
12            CLERK BLACKMON: Councilmember Pittman?
13            COUNCILMEMBER PITTMAN: Yes.
14            CLERK BLACKMON: Councilmember Roche?
15            COUNCILMEMBER ROCHE: Yes.
16            CLERK BLACKMON: Councilmember Spangler?


17            COUNCILMEMBER SPANGLER: Yes.
18            COUNCILMEMBER BATES: Yea, new business.


19            COUNCILMEMBER PITTMAN: I just wanted to


20  make an announcement and have a couple things I need
21  to discuss with the Council.
22            Our annual Christmas tree lighting holiday
23  event is going to be on December 11th at 6 o'clock,
24  the tree lighting will take place at 7:00, and this
25  is, I believe, year number five.  And it's a lot of
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 1  fun.  A lot of people come out.  We decorate the tree.
 2  We have cookies and hot chocolate, and each year, we
 3  have different ideas from Council members.  It just
 4  gets better each year.
 5            I know we're also going to have Toys for
 6  Tots with us this year, and we will have a Marine here
 7  as we did last year.  We'll have Santa Claus for the
 8  kids.
 9            But I do have this time a couple of people
10  that had some ideas -- And I see Stephe is not here
11  tonight, but he had brought up -- and I kind of
12  discussed this with the Council.  He wanted to have
13  the Kiwanis Club sell ornaments and he was thinking --
14            COUNCILMEMBER FLEMING: Stephe wanted to --


15            COUNCILMEMBER PITTMAN: -- she -- thank you


16  -- sell ornaments, possibly with Doraville, I guess
17  the city of Doraville, and I think somebody had --
18            I'd already spoken with Mr. Weed.  I
19  actually knew the answer to this.  He said that we
20  could do that, but we also -- if someone else came
21  along and wanted to sell something, we would have to
22  allow them as well.
23            I think the question, though, that Mr. Bates
24  had brought up, is there a problem if they sell
25  ornaments and it says "City of Doraville" on that?  Is
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 1  that a problem?
 2            ATTORNEY WEED: If the Council gives them
 3  permission to use your seal or logo or wording, that's
 4  fine.
 5            COUNCILMEMBER PITTMAN: Okay.  And they also


 6  -- the Kiwanis Club was going to I guess donate the
 7  proceeds to schools or something within the city.
 8            And I didn't know if the Council wanted to
 9  do that.  I needed to give her an answer so they could
10  go ahead and proceed with that.
11            COUNCILMEMBER ROCHE: Do we need a motion to


12  allow them to use the seal or --
13            ATTORNEY WEED: I'd prefer that if you think
14  that's a realistic possibility of something they're
15  going to do.
16            COUNCILMEMBER BATES: And I would like it


17  limited in scope so that we can address it each time.
18            COUNCILMEMBER PITTMAN: Meaning?
19            MAYOR JENKINS: You mean --
20            COUNCILMEMBER FLEMING: This year.
21            COUNCILMEMBER ROCHE: This event.
22            COUNCILMEMBER FLEMING: This year.
23            COUNCILMEMBER PITTMAN: This year.  Okay.


24            COUNCILMEMBER FLEMING: At no expense to the


25  City.
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 1            COUNCILMEMBER BATES: Yes.
 2            COUNCILMEMBER PITTMAN: Okay.  So I'll make


 3  a motion to allow the Kiwanis Club to sell Christmas
 4  ornaments with the City of Doraville name and logo for
 5  this year, 2009, only.
 6            MAYOR JENKINS: Second?
 7            COUNCILMEMBER BATES: Second.
 8            MAYOR JENKINS: Call the roll.
 9            CLERK BLACKMON: Councilmember Alexander?


10            COUNCILMEMBER ALEXANDER: Yes.
11            CLERK BLACKMON: Councilmember Bates?
12            COUNCILMEMBER BATES: Yes.
13            CLERK BLACKMON: Councilmember Fleming?
14            COUNCILMEMBER FLEMING: Yes.
15            CLERK BLACKMON: Councilmember Pittman?
16            COUNCILMEMBER PITTMAN: Yes.
17            CLERK BLACKMON: Councilmember Roche?
18            COUNCILMEMBER ROCHE: Yes.
19            CLERK BLACKMON: Councilmember Spangler?


20            COUNCILMEMBER SPANGLER: Yes.
21            COUNCILMEMBER PITTMAN: Okay.  And I believe


22  Ms. Alexander had a really good idea as well so I'm
23  going to let her speak on that.
24            But real quick before you do that, I wanted
25  to mention, with our Christmas tree, since we are
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 1  doing the blue light, I think it might be something to
 2  think about doing maybe a blue light on the tree for
 3  each one of our --
 4            I think we've only had maybe two, Captain
 5  Atkinson, slain officers in the line of duty for the
 6  city?  Is it two?
 7            CAPTAIN ATKINSON: Two.
 8            COUNCILMEMBER PITTMAN: And I think if we


 9  could possibly do just two blue lights for that,
10  hopefully we'll never have any more, but I think that
11  would be an idea.
12            Ms. Alexander?
13            COUNCILMEMBER ALEXANDER: I'd like to remind


14  everybody also of the Mayor's Motorcade.  Each year,
15  the Georgia Municipal Association distributes gifts to
16  those that are interned in the state hospitals during
17  Christmas, and I think the Northwood's Neighborhood
18  Association's already made some contributions.  I
19  think you can get some more contributions for that.
20            And no, I have not been compensated for this
21  endorsement, but if you can visit our new Dollar Tree
22  at Pinetree Plaza, they have tons of stuff there for
23  Toys for Tots.  They have books, coloring books, jig
24  saw -- Mickey Mouse jig saw puzzles, a bunch of Winnie
25  the Pooh stuff.  You may not be able to give a lot,
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 1  but, you know, you can help out Toys for Tots and the
 2  Mayor's Motorcade and, you know, frequent one of our
 3  new retailers also.  They've got great stuff down
 4  there.
 5            I had an idea.  I'm not so sure how
 6  brilliant it was, speaking to Ms. Fleming who knows
 7  the history of our tree in the front, and the Mayor, I
 8  thought it would be something if we could decorate the
 9  huge cedar tree that is out front of City Hall.  I
10  talked it over with Mr. Pittman and he said, you know,
11  we've got to have a cherry picker.
12            The Mayor asked me to contact someone, so I
13  contacted a lady that owns M.C. Twinkling's Christmas
14  Shop in Snellville, and she is supposed to be getting
15  back with us if it's feasible -- she saw the tree and
16  loves it -- and what we can and can't do on that.  So
17  if that doesn't work out this year, then we'll just
18  have our regular tree on the porch like we do and have
19  it decorated.  So more details for that to come.
20            And we did contact the Marine Corps today
21  and hopefully we'll have a Marine here to pick up
22  toys.
23            COUNCILMEMBER PITTMAN: And you can start


24  bringing toys any time.
25            COUNCILMEMBER ALEXANDER: We have a box.  It
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 1  doesn't have a poster on it yet.  Mr. Haeberlin placed
 2  it for us on the side there.  We'll put a sign up on
 3  it tomorrow.
 4            COUNCILMEMBER PITTMAN: And I'll reiterate,


 5  the Dollar Store is awesome.  We were there this
 6  weekend.  So if you haven't been there, you need to go
 7  visit.  It's a great way to contribute to the Toys for
 8  Tots.
 9            MAYOR JENKINS: We will take these items to
10  the hospital, Atlanta Regional Hospital, on December
11  the 2nd.  So we'll need everything in here by the 3rd
12  at least [sic].
13            COUNCILMEMBER PITTMAN: And that's for the


14  Mayor's Motorcade.  That's separate.
15            MAYOR JENKINS: That's the big box in the
16  front.  We've got a clothing already, and what's in
17  that box -- we need to fill that box up, anyway, and
18  we do have some cash donations for that, too.
19            COUNCILMEMBER PITTMAN: It's a lot of fun,


20  so we hope everybody can come out, and spread the word
21  amongst your neighbors.  Each year, more and more
22  people come.  And it's just real laid back, but it's
23  just a really nice community activity.
24            And if any of you have any suggestions and
25  want to add to this, please let us know.
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 1            And I believe, Mayor, Connie had a question.
 2            MAYOR JENKINS: Yes.
 3            MS. CONNIE: Can you explain?  When you say
 4  motorcade, is it a literal motorcade?
 5            MAYOR JENKINS: They have a motorcade that's
 6  done by the Georgia Municipal Association and the
 7  Dekalb Municipal Association.  We can go down and get
 8  in that motorcade or we can just take our stuff and
 9  leave it.  But I wasn't a part of it last year.  I'd
10  like to be a part of it this year.
11            We take our stuff.  They have kind of a
12  parade.
13            MS. CONNIE: Does Santa go?  Does Santa
14  Claus go?
15            MAYOR JENKINS: Oh, there's Santa Claus
16  there, yes.
17            MS. CONNIE: Okay.  I can donate a toy
18  soldier.
19            MAYOR JENKINS: Okay.
20            MS. CONNIE: I was just curious.  Yeah.
21            MAYOR JENKINS: Good.  Whatever.  Clothing
22  and toothpaste, any kind of soap, anything.  Crayons
23  for the kids.  We got some small clothing and we got
24  some large clothing for the hospital.  So anything you
25  can bring, we'll send it to them.  They can use it.
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 1            COUNCILMEMBER PITTMAN: And if anyone would


 2  be so motivated they would like to bake cookies for
 3  the Christmas tree lighting, please feel free.
 4            MAYOR JENKINS: That sounds like a good one.
 5            COUNCILMEMBER PITTMAN: That's right.
 6            MAYOR JENKINS: Okay.  Anything else on
 7  that?
 8                           - - -
 9                       (No response)
10                           - - -
11            MAYOR JENKINS: Okay, Murray.
12            ATTORNEY WEED: Mr. Mayor and Members of the


13  Council, number 11 deals with a Scrivener's Error
14  Correction Ordinance.
15            The origin of this, this is literally an
16  old-fashioned housecleaning item.  As I reported to
17  you at the last meeting, the Clerk, Mr. Haeberlin and
18  I spent a great deal of time putting the Zoning Code
19  in the proper places with regard to all the ordinances
20  we've passed and also the Code of Ordinances generally
21  outside the Zoning Code.  It was quite a project.
22            As part of that, in the process of going
23  through literally years of ordinances and looking at
24  things like section numbers, article numbers, part of
25  the Municipal Code Corporation process is that they
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 1  will find those things usually and make corrections
 2  themselves, and then when the Council simply readopts
 3  the Code, they readopt it incorrectly.  However, we
 4  like to be conscientious and take care of that type of
 5  thing as best we could find it, and that's all this
 6  ordinance does.
 7            From the period of 2006 until the present,
 8  with regard to the adjustment of the Codes, we found
 9  six typographical errors or article numbers that had
10  been transposed, that type of thing.  So we just ask
11  you to adopt this ordinance to make those corrections
12  and waive first reading.
13            COUNCILMEMBER BATES: I'll move to waive


14  first reading.
15            COUNCILMEMBER ROCHE: I'll second it.
16            MAYOR JENKINS: Call the roll.
17            CLERK BLACKMON: Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BLACKMON: Councilmember Bates?
20            COUNCILMEMBER BATES: Yes.
21            CLERK BLACKMON: Councilmember Fleming?
22            COUNCILMEMBER FLEMING: Yes.
23            CLERK BLACKMON: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BLACKMON: Councilmember Roche?
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 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BLACKMON: Councilmember Spangler?
 3            COUNCILMEMBER SPANGLER: Yes.
 4            MAYOR JENKINS: Motion on the ordinance?
 5            COUNCILMEMBER BATES: Move to adopt.
 6            MAYOR JENKINS: Second?
 7            COUNCILMEMBER PITTMAN: Second.
 8            MAYOR JENKINS: Call the roll.
 9            CLERK BLACKMON: Councilmember Alexander?


10            COUNCILMEMBER ALEXANDER: Yes.
11            CLERK BLACKMON: Councilmember Bates?
12            COUNCILMEMBER BATES: Yes.
13            CLERK BLACKMON: Councilmember Fleming?
14            COUNCILMEMBER FLEMING: Yes.
15            CLERK BLACKMON: Councilmember Pittman?
16            COUNCILMEMBER PITTMAN: Yes.
17            CLERK BLACKMON: Councilmember Roche?
18            COUNCILMEMBER ROCHE: Yes.
19            CLERK BLACKMON: Councilmember Spangler?
20            COUNCILMEMBER SPANGLER: Yes.
21            ATTORNEY WEED: Thank you.
22            The next item is Certificate of
23  Completeness.  I'm not the sponsor of this per se.
24            COUNCILMEMBER ALEXANDER: Murray, you


25  skipped one.
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 1            COUNCILMEMBER FLEMING: Number 12.
 2            ATTORNEY WEED: Oh, thank you.  Property
 3  Maintenance Revision.  I am responsible for that --
 4  myself and Officer Rosemary Martin and Chief Atkinson.
 5            What that deals with is in Section 10 of our
 6  ordinance provisions with regard to nuisance
 7  abatement, we've got a section that deals with grass
 8  cutting, cutting of weeds, trash, junk, debris located
 9  on properties.  The original code section was adopted
10  quite a number of years ago, I believe in 1969, and
11  over the years -- and what it said originally was that
12  the chief of police independently could essentially
13  give 10 days' notice to a property owner, and if the
14  person didn't comply within 10 days and cut the grass,
15  et cetera, then the chief could come to the council,
16  get a resolution and essentially order the grass to be
17  cut.  Actually, it says he could go ahead and order
18  the grass to be cut, period, and then he would come
19  back and get a resolution and that resolution would be
20  the basis of a lien against the property.
21            I think obviously the fundamental flaw in
22  the current ordinance is that the court system is not
23  involved in any way, and I question the level of due
24  process that's given to the individual property owner.
25  And by that, I mean to say essentially the chief
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 1  could just decide to go do it.  I think without some
 2  kind of order of the court into the property, we might
 3  have trespass issues.
 4            What I have done by virtue of this
 5  ordinance, in working with these ordinances a number
 6  of times with the Quality of Life Unit, they'd asked
 7  me to present to you a new ordinance that would
 8  essentially add another section into the ordinance in
 9  chief.  Virtually, the ordinances are identical except
10  for the fact that rather than after the 10 days'
11  notice, the grass being ordered to be cut directly by
12  the chief, there would be a hearing before a judge and
13  the judge would issue an order that the grass be cut.
14            I have authority to tell you that the
15  Quality of Life Unit are the actual sponsors of this
16  and are requesting it.
17            COUNCILMEMBER FLEMING: Okay.  So in regards


18  to QOL, just so that I understand this correctly, they
19  put a warning on a person's door that says your grass
20  is too high or you've got trash in your yard; correct?
21            ATTORNEY WEED: That is correct.
22            COUNCILMEMBER FLEMING: And after 10 days,


23  they're supposed to appear in court, and then on top
24  of the QOL warning, item number (b) is that we will
25  send a notice to them personally or by certified mail,
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 1  return receipt requested, on an owner, tenant, agent
 2  or other party owning, holding, occupying or in
 3  control of such property who resides in the city.
 4            So that tall-grass person is going to get a
 5  certified mail with return receipt requested
 6  notification.
 7            ATTORNEY WEED: That's correct.  And the
 8  only reason why is because if we fail to do that, City
 9  officers would be committing a crime of trespass by
10  entering that property without that person's
11  permission.  It's a very unique situation unlike
12  almost any other we have.
13            COUNCILMEMBER FLEMING: Okay.
14            COUNCILMEMBER ROCHE: Has this been posted


15  on the web?
16            ATTORNEY WEED: According to our protocol,
17  it was submitted to the City on 12 November of 2009,
18  and I assume it was, but I don't follow up with the
19  web to make sure that it is.  That's --
20            COUNCILMEMBER ROCHE: No, I understand.
21            ATTORNEY WEED: -- part of the protocol.
22            COUNCILMEMBER FLEMING: The only other


23  comment I had on this is that in Section 10-43, the
24  costs, I'm not comfortable with after it's cut or the
25  trash removed as far as the fee is concerned.  You
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 1  know, I would move to put a fee of, for instance, $75
 2  an hour minimum in there or something.  I don't want
 3  it to be just assessing the cost of the cutting of
 4  such weeds, cleaning and so forth.  A minimum of $75
 5  and then $75 per hour thereafter.  Something.  You
 6  know, I just don't like a nonfigure there.
 7            ATTORNEY WEED: I hear you and I respect
 8  that, but I would say that whatever minimal figure we
 9  set will probably be too low, because we could
10  certainly recapture the lowest hourly rate of the
11  lowest paid employee competent to do the work;
12  arguably, the cost of the service and the cost of the
13  Quality of Life person who had to go and put the
14  service on the door, et cetera.
15            So I agree with you and I see where you're
16  coming from, but I think if we set a minimum, it's
17  always going to be more than the minimum.  So I'd
18  encourage us not to do a minimum but we can.
19            COUNCILMEMBER ROCHE: Well, it doesn't say


20  who.  It says the chief shall cause the work
21  necessary, but it doesn't necessarily say that it
22  would be done by City employees.
23            ATTORNEY WEED: That's correct.
24            COUNCILMEMBER ROCHE: So he could put it out


25  for bid to somebody --
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 1            ATTORNEY WEED: Yeah.
 2            COUNCILMEMBER ROCHE: -- if he wanted to.


 3            ATTORNEY WEED: That's also correct.  And
 4  that might be more money than a City employee.  I
 5  don't know.
 6            COUNCILMEMBER ROCHE: Well, I would be
 7  concerned about that, too.
 8            COUNCILMEMBER FLEMING: It might be
 9  different each time.  And that's why I'm concerned
10  about not having some type of fee there.  You know, my
11  property might have 10 inches and his is 10 inches but
12  I'm assessed X-number of dollars and we've got the
13  same square footage of lawn -- do you see where I'm
14  coming from? -- and he might be assessed something
15  else.
16            ATTORNEY WEED: I do.
17            COUNCILMEMBER FLEMING: I'm really not
18  comfortable with not having a fee there.
19            ATTORNEY WEED: And I certainly respect
20  that.  If we decide to do a minimum, we'll certainly
21  put that in.
22            I suppose what I would say is the judge will
23  be part of this, too, in that, and the circumstances
24  may change.  Obviously, if the grass is too high in
25  the wintertime, it may cost less to do it in the
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 1  wintertime than it would be at the height of the
 2  summer, so there might be some advantages based upon
 3  the individual fact pattern that we encounter.
 4            So I'm not against setting a minimum.  I
 5  would just say I think we're always going to be over
 6  that minimum, but we could certainly do it that way.
 7            COUNCILMEMBER BATES: But there would be


 8  nothing to say that you couldn't charge the actual
 9  costs.
10            ATTORNEY WEED: I hope that we would.
11  Actual cost or in lieu thereof, you know, at no time
12  shall the fee be less than $75 or whatever you want to
13  set it at per, you know.
14            COUNCILMEMBER ROCHE: Could you give us more


15  of an explanation on 10-47?  I'm not sure I understand
16  exactly what we're saying here, the last paragraph.
17            ATTORNEY WEED: There's a general rule of
18  law that comes partially out of alcohol beverage cases
19  that deals with the theory of vicarious criminal
20  liability.
21            Essentially -- and I'll give you an example
22  -- we'll go back to Councilman Bates' example and pick
23  on Councilman Alexander.  Councilman Bates is hypo-
24  thetically the manager of a club or the owner of a
25  club and Councilman Alexander serves or does something
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 1  illegal.  You know, arguably, the owner is not
 2  vicariously liable for the criminal activity of the
 3  individual who did something wrong; however, they can
 4  be held administratively liable for it.  So that's the
 5  -- that's the point.  That's an example.
 6            COUNCILMEMBER ROCHE: Well, how do you


 7  relate that to tall grass?  I'm not sure I understand.
 8            ATTORNEY WEED: Because the way the
 9  ordinance is structured and the way I've continued it
10  was that it dealt with owners, occupants, businesses.
11  So you could serve an occupant or you could serve a
12  worker at the business and they would not be
13  necessarily criminally vicariously liable for the
14  owner of the property for failing to cut the grass
15  while they could be held administratively liable, and
16  that's how it came up.
17            COUNCILMEMBER ROCHE: So the owner is
18  ultimately responsible even if they have a tenant.
19            ATTORNEY WEED: Well, we're going to cite
20  them both and let the judge sort it out.  Let me put
21  it like that.  But ultimately, the owner is always
22  responsible for what occurs on their property.
23            But the ordinance is structured where, with
24  regard to the provision of service, that the tenant is
25  somebody who can be given the notice.  And there's a
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 1  reason for that, which is  -- and many of the tenant
 2  agreements with some of these owners may have
 3  attempted to pass that liability on to the tenant;
 4  that you, tenant, are responsible for the yard.  We
 5  the government, we don't care who's responsible for it
 6  as long as it's cut and as long as someone gets
 7  punished for it or somebody has to do something with
 8  it.
 9            COUNCILMEMBER ALEXANDER: I have a concern.


10  We had a situation over off of Red Oak where you can
11  put citations all day on the house, but if it's in
12  foreclosure, you have nobody to notify.  I mean there
13  was no way to.
14            ATTORNEY WEED: You notify the bank.  You
15  notify the mortgage holder.
16            COUNCILMEMBER ALEXANDER: But sometimes you


17  can't find out that information.
18            ATTORNEY WEED: Usually if you do any kind
19  of, you know, 50-year title search, you're going to
20  find out, you know, all the lienholders, the mortgage
21  holders, and the idea behind this ordinance is that
22  you'd be able to charge back.  If you had to go to
23  that extent to find out who owned it and serve them,
24  we would find that out and we'd include it in the
25  lien.
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 1            COUNCILMEMBER ALEXANDER: I guess, you know,


 2  how long would it take us to do a title search and how
 3  much would that cost?
 4            And I understand, because I brought this up
 5  before about us not being able to technically trespass
 6  to rectify a situation, but I mean you could have
 7  thrown a match in that yard and set the whole corner
 8  on fire.
 9            ATTORNEY WEED: Well, I'm not going to
10  recommend you do that.
11            COUNCILMEMBER ALEXANDER: No.  I meant


12  because of the grass not being cut, pine straw, leaves
13  piled up.  I mean it was a public safety fire hazard.
14            COUNCILMEMBER ALEXANDER: Self help might be


15  appropriate; however, I'm not going to advise the
16  Council to do that.
17            But I mean what I'd say to you is depending
18  on where the title search is located -- We recently
19  did two in the M-2 zone at the Council's request.
20  Those title searches -- Rhonda, correct me if I'm
21  wrong -- were what?  $250?
22            CLERK BLACKMON: They were under that.
23            ATTORNEY WEED: They were under $250 each.


24  We got them back in four days.  So I think the cost is
25  de minimus.  Now, if there's a glut of development out
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 1  there, then the costs go up.
 2            COUNCILMEMBER ROCHE: You said under $250


 3  each?
 4            CLERK BLACKMON: Yes.
 5            COUNCILMEMBER ROCHE: So three is $750?


 6            ATTORNEY WEED: Well, I don't think we did
 7  -- We didn't do three.  In my situation, we did two.
 8            COUNCILMEMBER ROCHE: So $500.
 9            Just for myself, we got this on last
10  Thursday.  I don't know if it's been posted on the web
11  and I'm not sure if anyone's really had a chance to
12  look at it.  I would feel more comfortable taking this
13  -- and I hate to delay things, but I'd feel more
14  comfortable if, assuming people haven't signed up to
15  talk on this, to give this some more thought and look
16  at it again on December 7th.
17            MAYOR JENKINS: We have two people.
18            COUNCILMEMBER ROCHE: After they . . .
19            COUNCILMEMBER PITTMAN: Do we know why


20  Quality of Life wanted to do this?
21            ATTORNEY WEED: Because they wanted to do
22  their jobs --
23            COUNCILMEMBER PITTMAN: I mean is it --
24            ATTORNEY WEED: -- and they're having great
25  difficulty trying to enforce the Code with regard to
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 1  properties that are not in proper shape.
 2            They realize, of course, that if they -- and
 3  you know, the chief, through them -- if they order the
 4  property to be cut independently of a court order and
 5  have people do that, that there might be serious
 6  liability for the consequence of doing that.  They
 7  call me about it on a regular basis.
 8            COUNCILMEMBER PITTMAN: Okay.
 9            COUNCILMEMBER ROCHE: And I'm not
10  disagreeing with that.  I just think we need to be
11  careful with how we write our ordinances.  We just ran
12  into an issue ten minutes ago.
13            MAYOR JENKINS: You want to postpone it?
14            COUNCILMEMBER ROCHE: Well, no.  We need to


15  let the people talk.  We're not done.
16            MAYOR JENKINS: Yeah, okay.  That's the
17  reason I asked you that.  We're going to postpone it.
18            Stuart Anderson.
19            MR. ANDERSON: Stuart Anderson.  The only
20  thing I have to say on this subject is to point out
21  the depth and breadth of notification concepts that
22  have been going on in this conversation, notification.
23            MAYOR JENKINS: Tom Hart?
24            MR. HART: I think it's kind of strange when
25  we're sending registered letters out to people with
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 1  12-inch high grass, and somebody that's got 50 million
 2  dollars' worth of property, rezone it at the drop of a
 3  hat and don't tell them anything.  I mean I think
 4  there's a little problem here.
 5            And as far as trespassing, we've had Quality
 6  of Life tromping all over my property.  They're in my
 7  fish pond; they're everywhere else.  And this is about
 8  12-inch grass?  I mean what -- I don't understand what
 9  we're talking about.
10            MAYOR JENKINS: Thank you.
11            Okay, Bob.
12            COUNCILMEMBER ROCHE: I'd like to make a
13  motion to have this posted on the City web site so
14  people have a chance to look at it, and take it up at
15  the December 7th meeting.
16            MAYOR JENKINS: Second?
17            COUNCILMEMBER SPANGLER: Second.
18            COUNCILMEMBER FLEMING: Second.
19            MAYOR JENKINS: Call the roll, please.
20            CLERK BLACKMON: Councilmember Alexander?


21            COUNCILMEMBER ALEXANDER: Yes.
22            CLERK BLACKMON: Councilmember Bates?
23            COUNCILMEMBER BATES: Yes.
24            CLERK BLACKMON: Councilmember Fleming?
25            COUNCILMEMBER FLEMING: Yes.


Page 127


 1            CLERK BLACKMON: Councilmember Pittman?
 2            COUNCILMEMBER PITTMAN: Yes.
 3            CLERK BLACKMON: Councilmember Roche?
 4            COUNCILMEMBER ROCHE: Yes.
 5            CLERK BLACKMON: Councilmember Spangler?


 6            COUNCILMEMBER SPANGLER: Yes.
 7            MAYOR JENKINS: All right.  Murray, number
 8  13?
 9            ATTORNEY WEED: Mr. Mayor, this ordinance is
10  in connection with an ordinance that you've already
11  passed with regard to the certificate of completion.
12  When you adopted that ordinance, you didn't adopt a
13  fee for the process.  The recommended fee is $25.
14            MAYOR JENKINS: Okay.
15            COUNCILMEMBER BATES: Move to waive first


16  reading.
17            COUNCILMEMBER PITTMAN: Second.
18            MAYOR JENKINS: Call the roll.
19            CLERK BLACKMON: Councilmember Alexander?


20            COUNCILMEMBER ALEXANDER: Yes.
21            CLERK BLACKMON: Councilmember Bates?
22            COUNCILMEMBER BATES: Yes.
23            CLERK BLACKMON: Councilmember Fleming?
24            COUNCILMEMBER FLEMING: Yes.
25            CLERK BLACKMON: Councilmember Pittman?
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 1            COUNCILMEMBER PITTMAN: Yes.
 2            CLERK BLACKMON: Councilmember Roche?
 3            COUNCILMEMBER ROCHE: Yes.
 4            CLERK BLACKMON: Councilmember Spangler?


 5            COUNCILMEMBER SPANGLER: Yes.
 6            COUNCILMEMBER BATES: Move to adopt.
 7            MAYOR JENKINS: Second?
 8            COUNCILMEMBER FLEMING: Is there anybody on


 9  the agenda to speak?
10            COUNCILMEMBER BATES: Thank you.
11            MAYOR JENKINS: Tom Hart?
12            MR. HART: I pass.
13            COUNCILMEMBER BATES: He's passing.
14            I'll make the motion to adopt.
15            COUNCILMEMBER PITTMAN: Second.
16            MAYOR JENKINS: Call the roll, please.
17            CLERK BLACKMON: Councilmember Alexander?


18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BLACKMON: Councilmember Bates?
20            COUNCILMEMBER BATES: Yes.
21            CLERK BLACKMON: Councilmember Fleming?
22            COUNCILMEMBER FLEMING: Yes.
23            CLERK BLACKMON: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BLACKMON: Councilmember Roche?


Page 125 - Page 128 (32) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
State of Georgia


_City Council Meeting_
November 16, 2009


Page 129


 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BLACKMON: Councilmember Spangler?
 3            COUNCILMEMBER SPANGLER: Yes.
 4            MAYOR JENKINS: All right, Murray.
 5            ATTORNEY WEED: Mr. Mayor, the next item is
 6  actually sponsored by Councilman Fleming, and I'm sure
 7  she'd be better to speak on it than I am.
 8            COUNCILMEMBER FLEMING: Yes, please.
 9            And Mr. Mayor and Council, I'd like to make
10  a motion to move item number 16 up to 14 because I
11  believe that particular item is relevant to item
12  number 14.
13            MAYOR JENKINS: Do I get a second?
14            COUNCILMEMBER SPANGLER: Second.
15            MAYOR JENKINS: Call the roll.
16            CLERK BLACKMON: Councilmember Alexander?


17            COUNCILMEMBER ALEXANDER: Yes.
18            CLERK BLACKMON: Councilmember Bates?
19            COUNCILMEMBER BATES: Yes.
20            CLERK BLACKMON: Councilmember Fleming?
21            COUNCILMEMBER FLEMING: Yes.
22            CLERK BLACKMON: Councilmember Pittman?
23            COUNCILMEMBER PITTMAN: Yes.
24            CLERK BLACKMON: Councilmember Roche?
25            COUNCILMEMBER ROCHE: Yes.
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 1            CLERK BLACKMON: Councilmember Spangler?


 2            COUNCILMEMBER SPANGLER: Yes.
 3            MAYOR JENKINS: Okay.  I believe, Mr. Hoath.
 4  Give your name and your address, please.
 5            MR. HOATH: Thank you.  My name is Michael
 6  Hoath.  I live at 755 East Morningside Drive in the
 7  city of Atlanta.  I'm glad to say I survived
 8  Mrs. Hamer's (phonetic) fifth grade class at Dresden
 9  Elementary and I played football for Coach Woehrle
10  (phonetic) at Sequoyah High School -- not that that
11  matters.
12            But I am the president of Brand Properties.
13  We're the managing partner and the owner and manager
14  of a commercial property at 5849 New Peachtree Road
15  that was recently subject to a proposed rezoning
16  ordinance, and I'm here to make a very specific
17  request and respectfully request that the Council
18  entertain and vote on a motion to stay or postpone the
19  ratification of this ordinance in order to allow the
20  property owner to initiate a dialog -- and at least
21  postpone it till the next City Council meeting to
22  allow us to initiate a dialog with the appropriate
23  City officials so that we can better understand the
24  ordinance and that we may have some clarification on
25  the impact to our current business that the ordinance
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 1  intends.
 2            I am by no means a zoning or legal expert,
 3  but the mechanism for such an ordinance could be that
 4  the final draft of the ordinance has not been
 5  finalized, it hasn't been ratified by the executive
 6  branch of City Council, or if the minutes for the last
 7  City Council meeting have not been approved, I think
 8  there's an opportunity to do that.
 9            The reason that I'm asking for this is that
10  we have owned that property for a considerable period
11  of time.  We purchased that property as an investment
12  based on a zoning verification that we received from
13  the City of Doraville that allowed us to operate the
14  business as we have been operating it in a very
15  responsible manner.
16            About three weeks ago, we signed a lease and
17  entered into a legal obligation with a tenant that was
18  consistent with the prior zoning and also consistent
19  with the zoning classification that it was rezoned to.
20  Our property was rezoned from M-2 Heavy Industrial to
21  M-1 Light Industrial.
22            The real concern we have is that the
23  conditions that were placed on the property only allow
24  the three existing tenants in the building, a body
25  shop, a limo company and a sign company.
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 1            The lease that I have entered into is with a
 2  flooring distribution company.  They are a company
 3  that distributes carpet, pad, tile.  It's not a heavy
 4  industrial use.  It's consistent with the light
 5  industrial classification.  And as I understand,
 6  apparently I will be prevented from moving forward
 7  with that obligation and will not be able to move that
 8  tenant in; that business will not be able to relocate
 9  to Doraville, will not be able to employ jobs or pay
10  their tax base, expand their tax base.
11            My company is a fifth generation family
12  company.  We have extensive experience in both mixed-
13  use and transit-oriented development.  We are strong
14  supporters of new urbanism and quality growth.  I
15  personally was the lead managing development officer
16  for one of the esteemed real estate developers that
17  Mr. Howe mentioned earlier, in a prior life, and was
18  the lead person that was in charge of the Lindbergh
19  City Center transit-oriented redevelopment, which was
20  the largest TOD project in the metro Atlanta area,
21  which brought over 300 million dollars worth of
22  development in and around an existing MARTA station.
23            We understand mixed use.  We understand
24  transit-oriented development.  We support it.  We'll
25  be glad to work with the City in order to realize
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 1  their redevelopment goals.
 2            I was also fortunate enough to be heavily
 3  involved and be one of the key players in the retail
 4  and office redevelopment of Atlantic Station.  More
 5  recently, my company was the catalyst and we were
 6  fortunate enough to do the mixed-use development where
 7  the Gwinnett Braves were relocated from Richmond to
 8  our parcel of property up in Gwinnett County.
 9            What I can tell you from experience with all
10  those redevelopments and those large-scale mixed-use
11  developments, they take a lot longer than anybody
12  wants.  In the good times, in the go-go years, those
13  large developments took 45 years to realize their
14  goals.  And in our challenged economic times, I
15  support and we are huge supporters, huge fans, of the
16  GM redevelopment plans.  But the initiative that's
17  been presented unnecessarily and prematurely impairs
18  our ability to conduct our business before that
19  revitalization takes shape.
20            So at this point, I appreciate your time.
21  If you'd like to hear any questions and be able to
22  answer them with the remainder of my time.
23            COUNCILMEMBER BATES: Could I get your
24  address again, please?
25            MR. HOATH: 755 East Morningside Drive.
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 1            COUNCILMEMBER BATES: The property.
 2            MR. HOATH: Oh.  5849 New Peachtree Road.
 3            COUNCILMEMBER ROCHE: And this is one of the


 4  parcels that we just rezoned.
 5            MR. HOATH: Yes, it is.
 6            COUNCILMEMBER BATES: When was the lease


 7  signed?
 8            MR. HOATH: About two-and-a-half weeks ago.
 9  I'm not sure of the date.  But it was prior to the
10  rezoning being passed last Monday night.
11            COUNCILMEMBER BATES: Does that make it
12  legal nonconforming?
13            ATTORNEY WEED: My opinion would be, without


14  the benefit of looking at the lease, that I would just
15  really make a best advice argument and I would advise
16  the City to allow that to go through.
17            COUNCILMEMBER BATES: Thank you.
18            ATTORNEY WEED: I think he's vested.  I'd
19  like to say, you know, obviously I'd want to look at
20  the lease.  Just like anybody else who had something
21  in play before the date of the activation of the
22  change in the zoning ordinance.  That's the law.
23            COUNCILMEMBER ROCHE: So does the Council


24  need to take action to make that happen?
25            ATTORNEY WEED: In my opinion, no, sir.
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 1            He needs to go through the appropriate
 2  process by, you know, presenting the lease I would
 3  suggest to our City Planner and let him investigate
 4  it, but -- and then if he asks for an official
 5  opinion, I'll look into it and provide an official
 6  opinion to the Planner.  But that's my opinion off the
 7  cuff without the benefit of looking at the evidence.
 8            MR. HOATH: I appreciate those thoughts.
 9            The one thing I would say is that that
10  solves my immediate short-term need.  I do feel that
11  the conditions that were placed as the only allowable
12  uses being an auto body shop, a limo company, a sign
13  company, and if I do have a vested right and can put
14  in a flooring distribution company -- I guess that
15  would be a legal nonconforming use -- does impair and
16  impact my business and the value of that property well
17  in advance of the needs of an overlay or rezoning
18  guidance for the property that would support the
19  overall redevelopment of the GM parcel.
20            There are all kinds of mechanisms and zoning
21  overlays that dictate the future redevelopment of a
22  property without impairing your ability to conduct
23  your business in a legal and conforming method
24  currently, and that's why I would specifically request
25  a stay of the ordinance until such time that we can
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 1  initiate a dialog with the appropriate City officials
 2  to try and get some further clarity on this.
 3            Thank you.
 4                           - - -
 5                        (Applause)
 6                           - - -
 7            COUNCILMEMBER FLEMING: The Notification to


 8  Owner ordinance for City-Initiated Rezonings has been
 9  initiated by me, crafted by me, in regards to not just
10  residents but the business owners.
11            I feel it is necessary as far as I am
12  concerned, both ethically and morally.  What I would
13  want done with my property, if I was not notified
14  about the City deciding that they were going to rezone
15  my property, I would definitely want to be notified.
16            There are many people that's been challenged
17  that everybody has access to internet.  The zoning --
18  excuse me -- the Planning Commission minutes and the
19  agenda are posted on our web site.  We only have to do
20  the bare minimum of posting it in the legal organ of
21  the City of Doraville, which is an obscure newspaper
22  called the Dekalb Champion --
23            Which I'd actually like to see hands of
24  actually who gets it at their home.  Anybody?
25                           - - -
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 1                       (No response)
 2                           - - -
 3            COUNCILMEMBER FLEMING: Nobody.  Okay.


 4  Well, that answers that question.  Nobody gets the
 5  Dekalb Champion at their home.
 6            So my question is how would -- or my point
 7  of question is how would anyone know whether their
 8  home was being rezoned or their business was being
 9  rezoned without proper personal notification?
10            I am urging the Council to consider the
11  proposal that Mr. Weed has drafted, the amendment to
12  1604, Notification and Public Hearing.  I am
13  requesting that a certified return-receipt-requested
14  notice of City-initiated rezoning be sent to the owner
15  on file listed at the Dekalb County tax register.  I
16  am requesting the same notice of intent to rezone a
17  person's property whether it be business or resi-
18  dential be sent to the affected address.  That way,
19  whether the address is being rented, at least the
20  renter gets it, okay, so that is two notices being
21  sent.
22            I originally indicated that the return-
23  receipt-requested signed receipt be sent back to the
24  City as proof that the person was notified.  I will
25  compromise my opinion on that and say that within 30
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 1  days, okay -- within 30 days after we have mailed such
 2  letters, if we have not received a sign receipt back,
 3  that the rezoning would proceed under the natural
 4  resources and courses of a -- at the public hearing.
 5            Now, there's been comments made -- and I'm
 6  going to comment about that, too -- comments made
 7  about, well, if you didn't want your property rezoned,
 8  you just wouldn't pick up the envelope.
 9            Well, first of all, how would you know that
10  it has anything to do with rezoning?  If it's coming
11  from the City of Doraville and it's return receipt
12  requested, there may be a refund check of your
13  sanitation bill.  Okay?  So hello?
14            All right.  Let's take it from both
15  scenarios.  You want to laugh, that's fine.  But it
16  could be any number of things.  It doesn't say "This
17  is a zoning notice" on the outside of the envelope.
18            So my comment is I think it is imperative
19  that if you closed your eyes and thought about it for
20  a minute, would you want to be personally notified if
21  the City were going to rezone your property?  If it's
22  going to have an effect, both a positive effect as
23  well as a negative effect on your property value, do
24  you want to be personally notified?  If you don't,
25  please be opposed.  If you want to be personally
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 1  notified, be in favor of my proposed ordinance.  And
 2  that's my proposed ordinance.
 3            COUNCILMEMBER SPANGLER: I agree with you,


 4  Ms. Fleming.  If we can send out a notice to the
 5  property owners for cutting their grass or picking up
 6  garbage and trash out of their yards, the least we
 7  could do is send out a notification to the business
 8  owners saying that we are going to rezone your
 9  property and you have 30 days or whatever to come in
10  and tell us your story and how you feel.
11            COUNCILMEMBER FLEMING: The other aspect of


12  this also, though I didn't just mention it, is map
13  amendments also, map corrections.
14            We have been a city that we are moving
15  forward because we have a very professional city
16  planner as well as a professional attorney.  They are
17  sending us in the right direction though we seem to be
18  moving a lot quicker than a lot of us can keep up
19  with.
20            But map amendments, if you just look at the
21  map and then look at the city, a lot of that's done
22  topographically, aerially, you know, done aerially,
23  and so some of the maps that have been created for us
24  have not gone parcel by parcel by parcel to be able to
25  see what is truly actually there.
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 1            And so the map has been presented to us --
 2  and Mr. Haeberlin can correct me if I'm wrong, but
 3  I've called a couple of our zoning maps that we have
 4  had on hand, and they, you know, do it aerially and
 5  say, "This is what's there."  Okay.
 6            So this would affect map amendments also or
 7  map corrections but it does not affect any text
 8  amendments such as C-1, C-2, M-2 if we need to correct
 9  something in any of our zoning ordinances.
10            COUNCILMEMBER ROCHE: As far as mailing the


11  letter, I think what happens -- and in fact, I think
12  we got one just Friday -- we send a certified letter.
13  One or two things are going to happen.  You either get
14  the little card with a signature that someone received
15  it or I would assume eventually you're going to get
16  the letter itself back marked undeliverable for some
17  reason, and I don't know that that process would
18  necessarily take 30 days.
19            But at least if we did make an ordinance --
20  I mean one of the big concerns I've heard is that,
21  well, if we make this an ordinance and we mess it up,
22  you know, we'll get sued and all kinds of terrible
23  things will happen.
24            Well, if we post this letter, we will have
25  some kind of physical evidence that either someone
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 1  received the letter or that it was returned
 2  undeliverable, and at least we can say that yes, we
 3  made a good faith effort to notify the property owner.
 4            COUNCILMEMBER PITTMAN: So --
 5            COUNCILMEMBER ROCHE: I don't think that
 6  would take 30 days, though.  That's my only --
 7            COUNCILMEMBER FLEMING: No.
 8            COUNCILMEMBER ROCHE: -- thing that . . .
 9            COUNCILMEMBER FLEMING: Ms. Pittman, before


10  you comment, I put the 30 days in there because the
11  notification that we put in the legal organ goes in no
12  -- no less than 15 --
13            ATTORNEY WEED: Yes.
14            COUNCILMEMBER FLEMING: -- and no sooner


15  than 45?
16            ATTORNEY WEED: No -- no --
17            COUNCILMEMBER FLEMING: I'm sorry.
18            ATTORNEY WEED: No less than 15, no more
19  than 45 days.
20            COUNCILMEMBER FLEMING: No less than 15 and


21  no greater than 45.
22            So as soon as we trigger that public notice
23  is when we ought to be triggering the notices to the
24  owner and to the affected address.  And then it goes
25  to the Planning Commission, and by the time it gets
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 1  back to us, it's generally about 30 days.
 2            COUNCILMEMBER BATES: Let me ask --
 3            COUNCILMEMBER FLEMING: That's the reason


 4  why I put 30 days down.
 5            I'm sorry.  I didn't mean to interrupt.
 6            COUNCILMEMBER BATES: Ms. Pittman, go right


 7  ahead.  I'm sorry.
 8            COUNCILMEMBER PITTMAN: That's okay.
 9            Maybe I overlooked it, but I know we talked
10  about the language as far as the actual owner that
11  receives that certified letter and the incidence a
12  secretary or someone else signs for that and then all
13  of a sudden that owner says, "I didn't get it, don't
14  know anything about it," and your secretary signed on
15  it or whomever.  Did we have the language?  Did you
16  put something in there to say the proper term that
17  that exact person would receive that --
18            ATTORNEY WEED: The original language --
19            COUNCILMEMBER PITTMAN: -- that could only


20  sign for that?
21            ATTORNEY WEED: Yeah.  The original language


22  I drafted was based purely upon the original motion
23  that was made.
24            In the last few days, Councilman Fleming has
25  addressed that issue and expanded from her original
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 1  position with regard to who can appropriately sign for
 2  the letter, and that's in the e-mail that Councilman
 3  Fleming has sent to the Council directly and to me.
 4  So right now, it's more open.  So if the letter came
 5  to a business and the secretary signed for it, the
 6  City would deem that to be sufficient notice in that
 7  context.
 8            COUNCILMEMBER FLEMING: That's correct.


 9            COUNCILMEMBER ROCHE: And I had to show --


10            ATTORNEY WEED: It was not based --
11            COUNCILMEMBER ROCHE: -- my driver's
12  license.
13            ATTORNEY WEED: -- upon the last e-mail from
14  Councilman Fleming.  You haven't decided that yet, but
15  that's out there.
16            COUNCILMEMBER ROCHE: When I picked up my


17  certified letter Saturday, I had to show my driver's
18  license, so, you know, I wasn't just someone off the
19  street.
20            COUNCILMEMBER PITTMAN: But it's not always


21  that way.  Anybody that opens your front door can take
22  it.
23            COUNCILMEMBER ROCHE: You could always


24  find --
25            COUNCILMEMBER PITTMAN: Anybody in your
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 1  business.
 2            COUNCILMEMBER ROCHE: You know, we could


 3  find an off-the-wall situation for anything.  You
 4  know, we can take any argument to the extreme and then
 5  attack the extreme, but we'll never get anything done.
 6  So I think that there's always going to be something,
 7  you know, way out there, and the person could be an
 8  astronaut on the way to the moon.  Who knows, you
 9  know?  We can't write for everything.
10            COUNCILMEMBER FLEMING: Well, the letter


11  that is sent -- the notice that is sent to the
12  affected address is being sent to occupant due to the
13  fact it may be a renter that may be there.
14            COUNCILMEMBER ALEXANDER: How do you address


15  if there's more than one occupant on the piece of
16  property?
17            ATTORNEY WEED: Councilman Fleming can speak


18  for herself, but what's contemplated in the current
19  draft ordinance is that whoever's there -- you know,
20  if you're there and you sign for it and you're
21  competent to sign, then it's sufficient notice.
22            COUNCILMEMBER ALEXANDER: I meant on the one


23  that's sent regular mail.  It's a multi-tenant
24  building.  So to whom do you serve, please?  To whom
25  do you address it to?
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 1            ATTORNEY WEED: The last proposal from
 2  Councilman Fleming would be to the occupant.  The idea
 3  of --
 4            COUNCILMEMBER FLEMING: And all suites,
 5  Ms. Alexander.  In the fact of -- Let's go back to the
 6  Chestnut Place townhomes.  Okay.
 7            I asked Mr. Weed -- Let me just reclarify
 8  what he just mentioned, that I asked him.  If there
 9  was a Quality of Life issue at the Chestnut Place
10  townhomes, who would the Qualify of Life give the
11  warning to?  And your reply was to everyone.
12            ATTORNEY WEED: To anybody they find.
13            COUNCILMEMBER FLEMING: It would be to all


14  35.  It would be to the property management and it
15  would be the homeowners association as well as the two
16  existing plats.  I'm just reiterating that comment.
17            So I do feel that if there are tenants on,
18  for instance, 5849-A, -B, -C, -D, then yes, if we're
19  zoning 5849 and it's an entire parcel, then it goes to
20  A, B, C, D.
21            COUNCILMEMBER PITTMAN: But then there's a


22  separate one that goes to the owner of the property.
23            COUNCILMEMBER FLEMING: To the owner of the


24  property.
25            COUNCILMEMBER PITTMAN: And that was my
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 1  question.  The owner of the property, is it going to
 2  be solely to that person or it's a -- You see what I'm
 3  saying?
 4            CLERK BLACKMON: It could be a company.
 5            ATTORNEY WEED: Well, what's contemplated
 6  right now in the draft would be if it's a domestic
 7  partnership, if it's a married couple, if it's a
 8  single owner; if it's a corporation, a partnership,
 9  sole proprietorship, whatever is the owner.  If there
10  are multiple owners and one owner gets it, that's good
11  enough.
12            COUNCILMEMBER PITTMAN: Okay.  I guess what


13  I'm saying is okay, so you have a grocery store and
14  that person is inside, that works inside that what-
15  ever, food market, and the owner of a location -- And
16  they bring that letter to Mr. Whomever, and somebody
17  -- There's 60 people in the building.  Somebody signs
18  for it, and he says, you know, "I never saw the
19  letter," period.
20            ATTORNEY WEED: And that's exactly what will
21  happen.
22            COUNCILMEMBER PITTMAN: That's right.
23            ATTORNEY WEED: But the way the ordinance is
24  written, the government will not care.
25            COUNCILMEMBER PITTMAN: But there is a way
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 1  with the Postal Service for that person only to
 2  receive that letter.  I couldn't sign for it -- There
 3  is a way.
 4            Mayor, what is that called?
 5            MAYOR JENKINS: It's addressee only.
 6            COUNCILMEMBER PITTMAN: Yeah.  That's what


 7  I'm trying to say.
 8            MAYOR JENKINS: Only addressee can sign.
 9            COUNCILMEMBER PITTMAN: It's for the person


10  that actually owns the property.
11            ATTORNEY WEED: And these issues will come
12  up and we will --
13            COUNCILMEMBER PITTMAN: That's exactly


14  right.
15            ATTORNEY WEED: -- litigate them, and what
16  we will say is that it's a three-fold process:  one,
17  we did what we're required to do under State law,
18  which is --
19            And I'm not advocating for this, by the way,
20  but playing devil's advocate.  When I defend it, this
21  is what I will say:  one, we followed the State law,
22  because we're going to continue to do the proper
23  notice underneath 36-66-4; two, our ordinance provides
24  two alternative forms of notification -- one is just
25  regular mail to the occupant sent to the address that
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 1  is affected by the rezoning -- and three is the
 2  certified mail.
 3            So of those three things, at least one of
 4  them hopefully will get through, and it's true enough
 5  we're back to the basics.  Will the notice be perfect?
 6  No.  It won't ever be perfect in my opinion but it's
 7  more than we're doing now.  And from what I hear from
 8  Council or some members of Council, you want to do
 9  more than we're doing now.
10            Will we be litigating these things?  In my
11  opinion, yes, we will.  And those are the exact --
12            COUNCILMEMBER PITTMAN: That's what I'm


13  saying.
14            ATTORNEY WEED: -- questions that'll come
15  up.
16            COUNCILMEMBER PITTMAN: That was one of the


17  Catch 22's that you could get into is what I was
18  trying to say.
19            COUNCILMEMBER ROCHE: It sounds like an
20  abundance of notification.  I mean if you're a
21  property owner and you've got five tenants, there's
22  going to be five letters, six letters, seven letters.
23  The goal here is to make sure that people are
24  notified.  And you know, when we did our C-1/C-2, I
25  don't think that enough people were notified.  That's
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 1  why we have so many people that were upset.
 2            You know, clearly, there's a problem with
 3  notification here.  Clearly people are finding out
 4  about things after the fact instead of before the
 5  fact, and anything we can do to let people know that
 6  we're about to change -- you know, rezone your
 7  property in this particular case, if we can spend all
 8  that money to -- You know, I think you had $250 for a
 9  title search to find the owner of a property to get
10  their lawn mowed.  I think that we could probably
11  spend some time, you know, tracking down the last
12  known address, mail it in there.
13            We have physical evidence that we've done
14  that.  That ought to be plenty for a court.  Okay.  We
15  did everything; we made every reasonable effort.  I
16  don't think we need to be scared to death of being
17  litigated over something like this.
18            COUNCILMEMBER FLEMING: But the caveat on


19  that is that like I said, I compromised my views and
20  stated that if notification had not been received or
21  if it was received back undeliverable within 30 days,
22  that the rezoning would proceed, so I'm not sure what
23  the issue is here.
24            COUNCILMEMBER BATES: I want to move off of


25  letters and ask the question so I get clarification.
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 1  What is the concern with posting a sign in the right-
 2  of-way of the property?
 3            ATTORNEY WEED: Well, I think it's two-fold,
 4  and Mr. Haeberlin can speak for himself.
 5            My concern is, one, we have no automatic
 6  right to go onto a person's property without some sort
 7  of, you know, due cause or their permission.  So if
 8  we're going to place a sign on their property, we have
 9  to have the owner's permission.  Secondly, if it goes
10  into the right-of-way, I think there are very clear
11  questions in Doraville about whose right-of-way is it.
12  Arguably, it's Dekalb County's right-of-way, not
13  necessarily the City of Doraville's right-of-way.  You
14  know, traditionally, Dekalb County handles roads,
15  streets, the stormwater features, et cetera.  So do we
16  get permission from Dekalb County to put something in
17  the right-of-way? because it's unclear exactly whose
18  right-of-way it is.
19            COUNCILMEMBER BATES: Okay.  I'm probably


20  going to be an ugly person but I'm going to ask two
21  questions, anyway.
22            We have conditional use signs at Plaza One
23  that are located almost on the sidewalk.  That, to me,
24  is the public right-of-way.  Did we ask permission of
25  Dekalb County to place those signs there?
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 1            ATTORNEY WEED: Probably not.
 2            COUNCILMEMBER BATES: Should we have?
 3            ATTORNEY WEED: I think that's a question
 4  that I'm not prepared to answer at a public meeting.
 5            If you'd like to ask me that and I can
 6  advise the Council privately, I'm happy to do so.
 7  It's an unsettled question of law.
 8            COUNCILMEMBER BATES: On an applicant-
 9  initiated rezoning that we place signage, where, then,
10  should the signage be place?
11            ATTORNEY WEED: If it's an applicant-
12  initiated rezoning, my understanding, it would be
13  placed on the property.  And that makes sense.  When
14  you apply for the rezoning, you are inviting the
15  government in to place the sign.
16            COUNCILMEMBER BATES: Understood, but that's


17  not where these signs are placed.
18            ATTORNEY WEED: Well, I don't place the
19  signs so I can't be helpful to you there.
20            I'm going to assume that they're being done
21  properly.
22            COUNCILMEMBER BATES: Okay.
23            COUNCILMEMBER FLEMING: And Mr. Bates, you


24  want to eliminate the letters and that would be great.
25  If you want to promote putting the signage up, even
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 1  better.
 2            COUNCILMEMBER BATES: I -- I --
 3            COUNCILMEMBER FLEMING: And then the sign's


 4  going to cost more than two notices.
 5            COUNCILMEMBER BATES: Yeah.
 6            COUNCILMEMBER FLEMING: Okay?
 7            COUNCILMEMBER BATES: Well, it makes --
 8            COUNCILMEMBER FLEMING: And probably the ad


 9  that went into the Dekalb Champion that nobody gets
10  costs more than the two notices.  Okay?  So this isn't
11  really a financial burden that some people have said.
12            COUNCILMEMBER BATES: While it may be an


13  unsettled question, I think it resolves a number of
14  other concerns, and that's the notification of
15  adjacent property owners, that's the notification of
16  people -- of multiple tenants on the same property.
17  It creates a very visible public notification.
18            I appreciate your concerns.  I'm just not
19  comfortable with us not doing something more, above
20  what's minimally required by the State.
21            COUNCILMEMBER ROCHE: So then maybe we


22  should start with the letters and then maybe next time
23  around we can talk about adding signs, too.
24            COUNCILMEMBER SPANGLER: Well, why can't we


25  do the letters and the sign?
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 1            COUNCILMEMBER BATES: I'm -- it's one or the


 2  other.
 3            COUNCILMEMBER SPANGLER: No.  We can do


 4  both.
 5            You know, the letters make more sense
 6  because, you know, some of these people -- And you can
 7  ask some of the business owners in the audience right
 8  now.
 9            How often do you go to your rental loca-
10  tions?  Do you go every day? every week? every month?
11  Are your tenants going to give you the information
12  when they get it, or would you prefer to have a sign
13  or would you prefer to have a letter and a sign?
14            Let's get their input into it since we've
15  got a lot of them in the audience.
16            COUNCILMEMBER ROCHE: Well, the draft that's


17  in front of us right now, I was glancing at it and I
18  noticed there was one that we'd have to take out.
19            Do you have the changes that would be
20  necessary to -- that would include your --
21            COUNCILMEMBER FLEMING: Right here.
22            COUNCILMEMBER BATES: Mayor, do we have


23  people signed up?
24            MAYOR JENKINS: Yes.
25            COUNCILMEMBER FLEMING: The green is what I
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 1  was adding and the red was what I was suggesting.
 2            COUNCILMEMBER BATES: Mr. Roche, can we go


 3  to citizen comments?
 4            COUNCILMEMBER ROCHE: Yeah, I'm sorry; sure.


 5            MAYOR JENKINS: Ms. Gillman?
 6            MS. GILLMAN: Carol Gillman, 3334 Chestnut
 7  Woods Circle, Doraville.
 8            Mayor, Council, I sat in on the meetings of
 9  the Planning Commission, had conversations with
10  members of the Planning Commission.  I've studied and
11  listened to what the City Planner's had to say,
12  attended the last meeting where this was discussed in
13  part by the Council.
14            I believe if we move forward with this issue
15  -- and Councilmember, I respect your position on it
16  and I've listened to you with all the seriousness that
17  I think is required -- if we move forward, I believe
18  we have to rely on staff we don't have, to perform
19  beyond the State's requirements.  I believe we have to
20  rely on budget dollars that probably don't really
21  exist in the budget and I believe it would open us up
22  to costly, lengthy, unnecessary litigation.
23            I would ask the question again tonight that
24  was asked at the meeting of the Planning Commission.
25  Why would we shoot ourselves in the foot like this?
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 1            Now, this matter has been dialogued in
 2  detail and addressed by the full Planning Commission.
 3  Based on the number and frequency of these properties,
 4  I believe this matter can be adequately handled by our
 5  City Planner.
 6            Now, we got three elements.  We got property
 7  owners' rights, we have property owners'
 8  responsibilities and we have due process.  I believe
 9  that our Planning Commission and our City Planner has
10  married these three key elements satisfactorily and so
11  I support their findings and their recommendation to
12  the full Council and I thank you for your time.
13            MAYOR JENKINS: Thank you.
14            Mr. Cushman?
15            MR. CUSHMAN: Jimmy Cushman, 3299 Pine
16  Meadow Road.
17            First of all, Mayor and Council, thank you
18  very much for bringing this very important issue up.
19  It's something that is a concern, obviously.  I repre-
20  sent quite a few properties in the area.
21            If the intent of the Council is -- and I
22  believe it is -- to be fair and open and that with
23  regard to government rezonings, which is an extreme
24  act, which I think everybody knows, and you're
25  confident enough that it's a necessary act, then I
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 1  think it would stand the test of doing more than just
 2  the minimum of just advertising in the back of the
 3  Champion, which it was noted earlier that not many
 4  people received, and it's quite a thick paper and it
 5  comes out weekly, and quite honestly, it's very
 6  difficult to look through and then to understand
 7  what's going on there.
 8            And so I think that doing more than the
 9  minimum would be necessary for this.  And notice to
10  the property owners in a meaningful way could be
11  achieved, in my opinion, with the letters and with the
12  signage together -- a letter to the owner and then the
13  signage with that.  So I sincerely ask that you-all
14  update this to include letters to the property and to
15  have the signage so that others affected could see
16  this.
17            Thank you very much for your time, and
18  again, thank you-all for addressing this issue.  I
19  really appreciate it.
20            MAYOR JENKINS: Thank you.
21            Did you sign up on this, Stuart?
22            MR. ANDERSON: I did.
23            What I've handed out is a resolution
24  November 7th, 2007, by the City Council and I believe
25  some excerpts from Solnit's zoning book as to
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 1  fairness, correctness and moral obligation of the
 2  governing to make the populace aware of its actions.
 3  Every city charter or zoning collection and planning
 4  text I've read goes to some length to detail trans-
 5  parency in government.  It also is my position that
 6  the citizenry deserves at least a chance to know of
 7  the actions that directly or indirectly affect them.
 8            Solnit said some interesting things.  Solnit
 9  wrote a book on the job of the planning commissioner
10  and vetting these cases, public notification.  The
11  courts have said very clearly that local governments'
12  decisions in planning and zoning don't have to be wise
13  but they have to be fair.  Substantive due process
14  involves using legislative powers so that no one is
15  deprived of their rights or property.
16            Adequate notice:  when a matter is going to
17  have a public hearing, interested or politically [sic]
18  interested parties should receive notice far enough in
19  advance to study what is involved and think about what
20  their response is going to be.
21            While many state statutes and local
22  ordinances cover details of notices for hearings, they
23  are often only the legal minimum and not really
24  designed to achieve communication.  Requirements, for
25  example, that notice be given in a newspaper in
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 1  general circulation in the area often -- And a lot of
 2  that stuff, we've talked about this already.
 3            I skip to a little bit further down in
 4  Solnit's book:  In highly controversial cases or
 5  hearings initiated by the Planning Commission itself,
 6  more notice than usual is advisable.  Notices to
 7  wide-area groups and organizations, renters, as well
 8  as owners, et cetera, should be sent in order to make
 9  knowledge of the hearing as open and widespread as
10  possible.
11            I have on the dais here or the podium
12  materials from Hawaii that designate notification,
13  from Charlotte/Mecklenburg that designates notifi-
14  cation, from Bartow County that designates notifi-
15  cation, from the City of Duluth that designates
16  notification.  The thing I --
17            MAYOR JENKINS: One minute, Stuart.
18            MR. ANDERSON: The thing I have in my hand
19  is what I received in the mail, notification from
20  Dekalb County to me to let me know that there was a
21  hearing, a public hearing, a citizens' hearing -- this
22  came to me in the mail -- as well as my notes of this
23  meeting I attended the other night.
24            So it's not an unusual or unreasonable
25  request to let people know what's going on.  Thank
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 1  you.
 2            MAYOR JENKINS: Thank you, Stuart.
 3                           - - -
 4                        (Applause)
 5                           - - -
 6            MAYOR JENKINS: Tom Hart?
 7            MR. HART: I was shopping at Wal-Mart the
 8  other night and ran into the mayor of the Clarkston
 9  and Chamblee, and I asked him about notification, and
10  he says, "Yeah, we send a letter out."
11            You see these little signs on property in
12  Norcross, the little blue signs out front, they're
13  like -- we just had an election here, and all those
14  little signs you had in your front yard, they're
15  pretty cheap.  They come with a little wire frame,
16  they come with a little blue sign that says you're
17  rezoning the property or they apply for a variance or
18  something.
19            So putting a sign in the affected area,
20  notification, adjacent properties, and notification
21  through the tax system.  You have a tax record for the
22  property owner.  You also have a business license
23  database over there.  I don't think it's a big burden
24  on the City if they're going to rezone millions and
25  millions of dollars of people's property, not to put
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 1  these simple devices out there in their hands so
 2  people know what's going on.
 3            We've been playing this game.  In 2007, the
 4  City Council that I was a member of passed an open
 5  government.  We passed an act that allowed people to
 6  be notified that their property was being rezoned.
 7  And all of a sudden, now we're back in the good old
 8  days when they rezoned Peachtree Industrial, put a
 9  tire store in on the 4th of July at 3 o'clock in the
10  morning or whenever it was.  I mean that's -- You used
11  to be on that council, Mayor, so you know how it
12  worked.
13            So we're back in those bad old days, and I
14  think that the citizens and businesses of this city
15  deserve a lot more.
16            Thank you.
17            MAYOR JENKINS: Thank you.
18                           - - -
19                        (Applause)
20                           - - -
21            MAYOR JENKINS: Did you get a copy of this,
22  Murray?
23            ATTORNEY WEED: I did.  Thank you.
24            MAYOR JENKINS: This is still law; is that
25  correct?
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 1            ATTORNEY WEED: Sir?
 2            MAYOR JENKINS: This is still law; is that
 3  correct?
 4            ATTORNEY WEED: With regard to the resolu-
 5  tion?
 6            MR. HAEBERLIN: When we sent a resolution
 7  and changed the zoning ordinance, that was not
 8  officially adopted through the Zoning Procedures Act.
 9            ATTORNEY WEED: Yeah.  No.  That's not
10  legal; no, sir.
11            MAYOR JENKINS: You say it's not legal that
12  if we signed a thing in 2007 that says that we send
13  out a letter?
14            ATTORNEY WEED: No, sir.  If it wasn't -- If
15  it was -- In my opinion, that would constitute what's
16  called a zoning decision.  O.C.G.A. 36-66-4 is very
17  clear about if something is a zoning decision, then
18  you have to put forward the appropriate notice
19  underneath state law.  The planner has informed me
20  that that resolution was passed without benefit of
21  being performed appropriately; therefore, it's my
22  opinion that that notice is not in effect.  It's what
23  we call void ab initia, void at the outset.
24            COUNCILMEMBER ROCHE: I would like to go


25  ahead, and since people are probably wondering what
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 1  this is, read this into the record.
 2            It says, "A resolution to Provide Notice to
 3  Residents.  Whereas, the Mayor and City Council
 4  believe that the residents of the City of Doraville
 5  who reside in the neighborhood in which a parcel of
 6  land is located and which is under consideration for
 7  rezoning or the granting of a variance should receive
 8  notice in addition to that which is legally required.
 9            "Now, therefore, be it resolved, by the City
10  Council of the City of Doraville and it is hereby
11  resolved by authority of the same that the residents
12  who reside in the neighborhood in which a parcel of
13  land is located and which is under consideration for
14  rezoning or the grant of a variance to the owner of
15  said property shall be sent written notice of the
16  date, time and place of the public hearing to consider
17  the rezoning or variance application.  At the first
18  Council meeting following the filing of an application
19  for rezoning or variance, the Mayor and City Council
20  shall determine the area in which residents are to
21  receive notice.
22            "Adopted by the City Council this 19th day
23  of November, 2007," which is exactly right at two
24  years ago; signed by Mayor Ray Jenkins, Marlene
25  Hadden, Donna Pittman, Ed Lowe, Bob Spangler, Maria


Page 163


 1  Alexander and Brian Bates.
 2            COUNCILMEMBER FLEMING: And resolutions


 3  don't go into Municode?
 4            ATTORNEY WEED: No, ma'am.  That's not the
 5  point.  Resolutions usually don't go into Municode.
 6  But the problem with that resolution is it wasn't done
 7  legally.  It has no effect.
 8            I mean you can -- it has the effect of a
 9  resolution to say philosophically you support the
10  concept but it's not -- doesn't have the force of law
11  because the flawed notice occurred in that resolution.
12  And in that situation, the Council isn't able to
13  comply with the State law, which is why -- that's my
14  primary concern:  that if we had more bureaucracy and
15  levels of due process, that we might fail to meet
16  those future standards as well.
17            COUNCILMEMBER FLEMING: Well, let's see.


18  There's four people on the Council that approved it.
19  You want to approve it again, gang?
20            COUNCILMEMBER ROCHE: Plus the Mayor.
21            ATTORNEY WEED: You can't vote on it
22  tonight.
23            COUNCILMEMBER FLEMING: No, no.  It has to


24  be advertised in the legal organ of the City of
25  Doraville that nobody reads.
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 1            COUNCILMEMBER ROCHE: And if we could manage


 2  to send people notices to cut their grass, I think
 3  that this is not a --
 4            I mean we hired a full-time permits clerk
 5  back in November.
 6            MAYOR JENKINS: I will make one statement on
 7  this.  I didn't necessarily vote on it.
 8            COUNCILMEMBER ROCHE: Well, you signed it,


 9  Mayor.
10            MAYOR JENKINS: I know that, but I didn't
11  have to vote on it.  I always have to sign it.
12            COUNCILMEMBER ROCHE: Yeah.  Everyone signed


13  it.
14            MAYOR JENKINS: I didn't say I didn't sign
15  it.
16            COUNCILMEMBER ROCHE: Okay.
17            MAYOR JENKINS: I said I didn't vote on it.
18            COUNCILMEMBER ROCHE: Okay.
19            MAYOR JENKINS: Where are we at?
20            COUNCILMEMBER SPANGLER: So what are we


21  going to do now?  Are we going to advertise this and
22  then make it an ordinance?
23            ATTORNEY WEED: This has already been
24  advertised.  My understanding from the City Planner
25  would be that you'll be able to vote on this matter
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 1  appropriately underneath the existing State law -- and
 2  the advertisements have been initiated -- on November
 3  the 30th.  And so this matter like all other matters
 4  had to be advertised, had to go to the Planning
 5  Commission, and then you'll have the opportunity to
 6  vote on it November the 30th.
 7            COUNCILMEMBER BATES: So it will be a public


 8  hearing on November 30th --
 9            ATTORNEY WEED: Yes, sir.  Of course.
10            COUNCILMEMBER BATES: -- on this item.
11            ATTORNEY WEED: Just like we always do.
12            COUNCILMEMBER ROCHE: And it's already on


13  the agenda; right?
14            COUNCILMEMBER FLEMING: Yes, it is.
15            ATTORNEY WEED: Yes, sir.
16            COUNCILMEMBER ROCHE: Okay.
17            MAYOR JENKINS: Okay.  Do we need a motion
18  on that?
19            ATTORNEY WEED: No, sir.  You can't make a
20  motion on it tonight.
21            MAYOR JENKINS: Okay.  I mean on -- okay,
22  it's already on the agenda for the 30th.
23            ATTORNEY WEED: Yes, sir, that's correct.
24            MAYOR JENKINS: Maria?
25            COUNCILMEMBER ALEXANDER: Are we going to
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 1  get a clean copy with Ms. Fleming's changes?
 2            ATTORNEY WEED: If you would like me to
 3  draft one, I'll have it to you tomorrow.
 4            COUNCILMEMBER ROCHE: Yes, please.
 5            COUNCILMEMBER FLEMING: Does everyone agree


 6  with the changes I made that I e-mailed everyone where
 7  the notification and in regards to Ms. Pittman brought
 8  up about the addressee, any employee at said address?
 9  That was item number (c) that she was concerned about.
10            COUNCILMEMBER ALEXANDER: The only question


11  I had, and I'm really getting into details, should we
12  put date-specific language as listed on the Dekalb
13  County tax records?  Do you understand what I'm
14  saying?
15            ATTORNEY WEED: No, ma'am.
16            COUNCILMEMBER ALEXANDER: So you're just


17  going to leave it blank.
18            ATTORNEY WEED: Ma'am?
19            COUNCILMEMBER ALEXANDER: You don't under-


20  stand what I was saying?
21            ATTORNEY WEED: No, I -- I can't hear you so
22  please address it again.
23            COUNCILMEMBER ALEXANDER: The property as


24  listed on the Dekalb County tax records, should we put
25  any type of dates --
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 1            MAYOR JENKINS: Let's be quiet in the
 2  audience, please.
 3            COUNCILMEMBER ALEXANDER: -- as in the


 4  notice on Dekalb County records, the date of the
 5  action?  You understand what I'm asking?
 6            ATTORNEY WEED: No, ma'am, I don't.
 7            COUNCILMEMBER ALEXANDER: Okay.  We can say


 8  we looked it up on this day and sent out the letter,
 9  and it was sold the next day and the record came.  You
10  understand what I'm saying?
11            ATTORNEY WEED: I think it's a fertile field
12  of liability waiting to be plowed, so I would not
13  recommend you do that.
14            COUNCILMEMBER FLEMING: Mr. Bates, did you


15  want to pursue the or move forward with the signage?
16            COUNCILMEMBER SPANGLER: I don't see why we


17  can't -- Excuse me, Mr. Bates, but I don't see why we
18  can't do both, you know.  I mean what's a little
19  expense to inform --
20            COUNCILMEMBER FLEMING: Those around?


21            COUNCILMEMBER SPANGLER: -- everybody living


22  in the city or working in the city what is going on
23  around them?
24            COUNCILMEMBER BATES: One or the other but


25  not both.  I . . .
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 1            COUNCILMEMBER ROCHE: Stick with the letters


 2  for right now?
 3            COUNCILMEMBER PITTMAN: The letters.
 4            MAYOR JENKINS: All right.  That's on the
 5  agenda for the next.  We don't have to make a motion,
 6  so let's go to Billiard Parlors.
 7            ATTORNEY WEED: Mr. Mayors and members of
 8  Council, this is an item that's being proposed by the
 9  City Planning staff, which I concur with, and
10  different processes of zoning with regard to
11  conditional uses.  It came to the attention of the
12  City Planner that the city does not currently have a
13  billiard parlor ordinance.  I didn't independently
14  confirm that.  I'm frankly surprised.
15            Essentially this is a police-powers ordi-
16  nance to offer some regulation with regard to pool
17  halls.
18            MAYOR JENKINS: You say we do not have a
19  billiard parlor ordinance.
20            ATTORNEY WEED: Not one that I can find,
21  Mr. Mayor.
22            MAYOR JENKINS: Well, there's one somewhere
23  because we dealt with this a number of times.
24            ATTORNEY WEED: I believe you, but it isn't
25  currently in Municode that I could find, that Scott
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 1  could find or the Clerk.  If you find it, please let
 2  me know, and I'd be happy to read it and review it and
 3  it may be fine, but it didn't make it into the codifi-
 4  cations.
 5            MAYOR JENKINS: Well, I can't argue with
 6  that, but I know we've dealt with this especially in
 7  Pinetree Plaza for years.
 8            ATTORNEY WEED: Trust me; I believe you.
 9            MAYOR JENKINS: Okay.  So you're drafting
10  one; is that correct?
11            ATTORNEY WEED: Yes, sir.
12            MAYOR JENKINS: You don't have it ready.
13            ATTORNEY WEED: It's been ready for -- it's
14  been in the packet.  I sent it --
15            MAYOR JENKINS: Okay.
16            ATTORNEY WEED: -- out on November the 13th.


17            MAYOR JENKINS: Do you need to paraphrase
18  it, read it, or what are you going to do?
19            ATTORNEY WEED: Very limited paraphrasing,
20  the basic concept is it deals with public pool halls.
21  It would not prohibit a -- it doesn't affect pool
22  tables in private homes or private entities.  It deals
23  with the commercial pool hall arena.
24            It essentially provides the same hours of
25  operation as would be in effect for an alcohol
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 1  beverage establishment.  The hours essentially match.
 2  It deals with the presence of minors in such
 3  facilities and it prohibits gambling in those areas.
 4  We would require that the pool tables be in an area
 5  where if a law enforcement official or code enforce-
 6  ment official entered, it would be easily visible and
 7  easy to be seen, and it reminds the pool hall
 8  licensees that if they want to serve alcoholic
 9  beverages, they have to comply with the Alcohol
10  Beverage Code as well.
11            It's a very short ordinance.  It's five
12  pages, two of which are the context of the ordinance
13  without a boilerplate.
14            MAYOR JENKINS: Any questions?
15            COUNCILMEMBER ROCHE: Well, I wanted to hear


16  from the Chief of Police on this one.
17            MAYOR JENKINS: All right.
18            COUNCILMEMBER ROCHE: I want to know if we


19  -- you know, what problem are we solving.
20            CAPTAIN ATKINSON: I don't know.  I haven't
21  seen the ordinance.
22            COUNCILMEMBER ROCHE: Yeah, I apologize.


23            CAPTAIN ATKINSON: I don't know.
24            COUNCILMEMBER ROCHE: I meant to send you an


25  e-mail but I didn't get a chance to.
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 1            I guess my question is, what types of
 2  problems are we having from a law enforcement stand-
 3  point with billiard rooms that are in the city of
 4  Doraville?
 5            CAPTAIN ATKINSON: Well, in the past, we've
 6  had underage drinking, we've had fights, disturbances.
 7            COUNCILMEMBER BATES: Basically, as I
 8  understand it, there's no regulation on the books now
 9  for a pool hall.  They can be open all night long, 24
10  hours a day, unregulated, do whatever they want.
11            ATTORNEY WEED: That is correct.
12            COUNCILMEMBER BATES: So this is basically


13  saying if you want to have a billiard hall, you must
14  comply and comport with these hours, these operating
15  hours, and if you want to sell alcohol, you must
16  comply with these requirements, et cetera.  So I think
17  it's a gap in our regulatory ordinances that we can
18  close.
19            COUNCILMEMBER ROCHE: Well, if somebody


20  sells alcohol, obviously they would come under our
21  alcohol rules and they would have closing times,
22  et cetera, then, wouldn't they?
23            ATTORNEY WEED: Yes.
24            COUNCILMEMBER ROCHE: I mean just because


25  you have a pool table doesn't mean you can stay up all
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 1  night and serve alcohol, obviously.
 2            ATTORNEY WEED: You can stay up all night
 3  but you can't serve -- right now, you can stay up all
 4  night but you can't serve alcohol, no.
 5            COUNCILMEMBER ROCHE: Okay.  So if someone


 6  puts a pool table down here at Monterrey's, does that
 7  change it into a pool hall?
 8            ATTORNEY WEED: Yes.
 9            COUNCILMEMBER BATES: And then under the --


10            COUNCILMEMBER ROCHE: Not a restaurant or


11  anything else?
12            ATTORNEY WEED: It's still a restaurant but
13  it's also a pool hall.  Just like with the massage
14  parlor, they still do good hair at the salon but it's
15  still a massage parlor, too, and they get a massage
16  license.
17            COUNCILMEMBER BATES: So under Mr. Roche's


18  scenario, if Monterrey's puts in a billiard hall, they
19  can stop serving alcohol at 2:00 a.m. but they could
20  stay open 24/7 --
21            ATTORNEY WEED: That is correct.
22            COUNCILMEMBER BATES: -- and they could
23  start serving alcohol again at 12:30 the next day --
24            ATTORNEY WEED: That's correct.
25            COUNCILMEMBER BATES: -- or 9 o'clock the
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 1  next day if it was a weekday.
 2            ATTORNEY WEED: Yes, sir.
 3            COUNCILMEMBER BATES: Okay.
 4            COUNCILMEMBER ROCHE: I guess in my mind


 5  there would be a difference between a billiard hall
 6  that does not serve alcohol and one that does, and I'm
 7  thinking in terms of Section 6-803, Minors, that
 8  essentially if there's a pool table, no one under 21
 9  years can play pool.  And it would seem to me that if
10  alcohol's not being served, for instance -- I mean
11  when I was a kid, I played pool all the time, you
12  know, so -- And see?  See how well I turned out?
13            But anyway, so I don't think that playing
14  pool in and of itself is a bad thing.  I just don't
15  know that -- I guess I'm just concerned about that.
16  If somebody opened a boy's club or a girl's club in
17  town and they put a pool table in it, wouldn't that
18  turn it into a billiards hall?
19            ATTORNEY WEED: No, sir.  That's not a
20  public entity.  It's not for the consumption of the
21  public; it's for the consumption of the members.  It's
22  private.
23            COUNCILMEMBER ROCHE: So if someone opens a


24  video hall or video game --
25            ATTORNEY WEED: That's a public entity.
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 1  That's a commercial operation.
 2            COUNCILMEMBER ROCHE: So --
 3            COUNCILMEMBER ALEXANDER: The Doraville


 4  youth center used to have multiple pool tables.
 5            COUNCILMEMBER ROCHE: Right.
 6            ATTORNEY WEED: We're a public and a
 7  governmental entity but we're not a commercial
 8  operation in the public, operating in the public.
 9            COUNCILMEMBER ALEXANDER: So if it's public,


10  open to the general public.
11            ATTORNEY WEED: For profit, for commerce, it
12  would be covered.
13            If it's the pool table in the Baptist church
14  where hopefully they don't dance but they could play
15  pool, then that would not be covered.
16            COUNCILMEMBER ALEXANDER: So the Doraville


17  youth center that had multiple tables, because you
18  weren't charged to play pool, it was just after-school
19  activities, and that would be allowed.
20            ATTORNEY WEED: Yes.  You would be exempt
21  anyway because you're a government.
22            COUNCILMEMBER FLEMING: Maybe I'm not under-


23  standing the question, but I mean if they do not have
24  a liquor license -- I mean they're going to have to
25  have a liquor license to do this as well.
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 1            ATTORNEY WEED: No, ma'am.  They'd have to
 2  have a liquor license if they wanted to serve liquor.
 3            COUNCILMEMBER FLEMING: I mean, I'm sorry,


 4  yes.  But the 21 years of age would not then apply,
 5  would it, if they were not licensed to sell alcohol?
 6            COUNCILMEMBER BATES: Yeah, but that needs


 7  to be ...
 8            ATTORNEY WEED: Yeah, that is correct, that
 9  the 21-year-rule applies to the rooms that serve
10  alcoholic beverages.  That is correct.  It's narrowed
11  to that.  So if you were 18 and you didn't serve
12  alcoholic beverages, you'd still have to comply with
13  the hours but you could be in a pool hall.
14            COUNCILMEMBER FLEMING: Okay.
15            ATTORNEY WEED: But if they served alcoholic
16  beverages, you'd have to be 21 years old or accom-
17  panied by a parent or legal guardian.
18            COUNCILMEMBER FLEMING: The other item that


19  I'd like you to add into this is since we did not have
20  a billiard room or pool hall under our businesses at
21  all, we do have something in our zoning law in regards
22  to only three pool tables, and so I think it should
23  also be in here also.
24            Is that not correct, what I'm stating?
25            MR. HAEBERLIN: That is correct.
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 1            COUNCILMEMBER FLEMING: Three is the maximum


 2  number, so I would put that verbiage in here so that
 3  it's linked to all of them.  Thank you.
 4            COUNCILMEMBER BATES: And I'll move to waive


 5  first reading with that amendment.
 6            MAYOR JENKINS: Second?  Got a motion to
 7  waive the first reading.
 8            CAPTAIN ATKINSON: I just want to make it
 9  clear that we'll have one pool hall that I know of,
10  that I can think of off the top of my head.  They have
11  more than three tables, so --
12            COUNCILMEMBER FLEMING: The one that went in


13  as a conditional use that we passed?
14            COUNCILMEMBER PITTMAN: No.  This is the old


15  one, isn't it?
16            CAPTAIN ATKINSON: No.  This one has been
17  there for a while.
18            COUNCILMEMBER PITTMAN: Yeah.  I don't think


19  that one --
20            CAPTAIN ATKINSON: It's in Pinetree West.
21  It used to be Champion Billiards, and now I believe
22  the name is Eltrebol.
23            COUNCILMEMBER PITTMAN: You're talking about


24  the one the officer came and spoke on?
25            COUNCILMEMBER ROCHE: Right.
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 1            COUNCILMEMBER PITTMAN: This is separate.


 2            COUNCILMEMBER BATES: How many do they have?


 3            CAPTAIN ATKINSON: Champion or Eltrebol?  I
 4  don't know.  I mean I've been in there several times
 5  and I know they have more than three.
 6            COUNCILMEMBER PITTMAN: I mean would there


 7  be a reason you'd want to limit the number of pool
 8  tables other than the fact that it's in the zoning
 9  ordinance?
10            CAPTAIN ATKINSON: I mean it is strictly a
11  pool hall.  That's all they do.  It's not a dance
12  club, it's not . . .
13            COUNCILMEMBER SPANGLER: They serve alcohol?


14            CAPTAIN ATKINSON: They serve alcohol, yes.
15            COUNCILMEMBER FLEMING: Well, that's
16  something else we need to revisit.
17            COUNCILMEMBER ROCHE: Something else?
18            Before we do the motion, did anyone sign up
19  to speak on this, Mayor?
20            MAYOR JENKINS: No.
21            COUNCILMEMBER ROCHE: Okay.
22            COUNCILMEMBER FLEMING: Okay.
23            COUNCILMEMBER BATES: Are you leaving your


24  three in?
25            COUNCILMEMBER FLEMING: I'd better take the
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 1  three out, and I definitely think we need to revisit
 2  that zoning code.
 3            In regards to your experience with the
 4  billiard location that we presently have, have we had
 5  -- or can you get back to us and let us know how many
 6  citations have been written there for various and
 7  sundry offenses?
 8            CAPTAIN ATKINSON: Yes, ma'am, I think so.
 9            COUNCILMEMBER FLEMING: Because --
10            CAPTAIN ATKINSON: I can let you know.  Now,


11  I don't --
12            COUNCILMEMBER FLEMING: -- maybe it should


13  be square footage, Mr. Weed?  Depending upon the
14  square footage, X-number?
15            ATTORNEY WEED: Tables per amount of square
16  feet?
17            COUNCILMEMBER FLEMING: Something.
18            ATTORNEY WEED: You can do it that way.
19            COUNCILMEMBER BATES: I'm going to withdraw


20  the motion to waive first reading and we'll just
21  continue this on December 7th.
22            And Chief, that will give you time to give
23  us information on . . .
24            CAPTAIN ATKINSON: Just the location,
25  because I don't know.  Is it under new ownership?  The
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 1  name is changed but I don't know if it's under new
 2  ownership.
 3            MR. CUSHMAN: No.  It depends on when you
 4  say "new ownership," a couple years.
 5            COUNCILMEMBER BATES: Just a two-year
 6  history?
 7            COUNCILMEMBER FLEMING: I'm sorry?
 8            COUNCILMEMBER BATES: A two-year history.


 9            COUNCILMEMBER FLEMING: If that's available.


10  If not, just the past year or so.
11            CAPTAIN ATKINSON: Okay.
12            COUNCILMEMBER FLEMING: But I would like to


13  know how many number of tables are in there.
14            COUNCILMEMBER BATES: Mr. Cushman, do you


15  know?  Mr. Cushman, do you know how --
16            MR. CUSHMAN: Yeah, it's definitely got more
17  than three.  I think he's got five.  He could have
18  six.  But I'd also request that we could maybe let the
19  tenant know as well.
20            COUNCILMEMBER BATES: Nothing's happening


21  tonight.
22            MAYOR JENKINS: Just stay up there.
23            CAPTAIN ATKINSON: Okay.
24            MAYOR JENKINS: We're going to put this on
25  December 7th; right?
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 1            COUNCILMEMBER BATES: Yes, sir.
 2            MAYOR JENKINS: Do we need a motion on that,
 3  Murray, or just --
 4            ATTORNEY WEED: No, sir.  It's old business
 5  now.  It'll carry over automatically.
 6            COUNCILMEMBER FLEMING: One other thing for


 7  Chief Atkinson.  I would like to know what the square
 8  footage of the current location that has a billiard
 9  hall in it.  I would like to know what square footage
10  it is as well, and also the total number that's in
11  there.  Though you may not know what the square
12  footage is, we may have it.
13            CLERK BLACKMON: We may.
14            COUNCILMEMBER FLEMING: Okay.
15            CLERK BLACKMON: And if not, we can always
16  ask.
17            COUNCILMEMBER ALEXANDER: Mr. Cushman should


18  have it.
19            CLERK BLACKMON: Yes.
20            COUNCILMEMBER PITTMAN: Mr. Haeberlin, do


21  you recall the one that came to apply for billiards
22  where the officer spoke in their favor?  Did they
23  apply or --
24            MR. HAEBERLIN: They did, and they were a
25  conditional use.
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 1            COUNCILMEMBER PITTMAN: Uh-huh.
 2            MR. HAEBERLIN: The Champion location
 3  predates the modern or the newer zoning ordinance,
 4  excuse me, and Officer Kiernan spoke at that hearing
 5  where Aaron Huynh at Korean Town center about the
 6  Champion location.  And so Aaron at Korean Town center
 7  obviously was permitted in accordance with the revised
 8  C-2 ordinance which made it a conditional use.  So now
 9  it's an additional step for a billiard or pool hall to
10  go through to get permission from you, the Council,
11  for consideration.
12            COUNCILMEMBER ROCHE: But we have two pool


13  halls in town.
14            MR. HAEBERLIN: Correct.
15            COUNCILMEMBER PITTMAN: So they did open.


16            MR. HAEBERLIN: My understanding is they got
17  the necessary permits.  I've not physically been on
18  their property to know that they are still.
19            COUNCILMEMBER PITTMAN: Thank you.
20            MAYOR JENKINS: Okay.  Anything else on
21  that?
22            COUNCILMEMBER FLEMING: No.
23            MAYOR JENKINS: Okay.  You got anything on
24  the Police Department?
25            CAPTAIN ATKINSON: Just to let you know that
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 1  the Police Department is going to be hosting some
 2  holiday classes, so to speak.  December -- No.
 3  November the 24th, we're going to be putting on a
 4  seminar on holiday crime prevention, and on December
 5  the 16th, we're going to be putting on identity theft.
 6  Those are two big issues that always come into play
 7  during the holiday season, and we just want everybody
 8  to be aware as they go out shopping, crime, thefts,
 9  robberies, snatches tend to pick up during those times
10  and identity theft is year round.  6:30 to 8:00, and
11  we're going to be -- whoever is interested, just come
12  to the front of the Police Department and it'll be
13  held in the training facility.
14            MAYOR JENKINS: All right.
15            CAPTAIN ATKINSON: That's it.
16            MAYOR JENKINS: Murray, you got anything
17  else?
18            ATTORNEY WEED: No, sir.
19            COUNCILMEMBER ALEXANDER: May I ask Chief


20  Atkinson some questions?
21            MAYOR JENKINS: Yes.
22            COUNCILMEMBER ALEXANDER: I've received some


23  very complimentary phone calls on the speed feedback
24  signs but I noticed the ones in Oakcliff have been
25  taken down.  I didn't know if they had been put up
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 1  somewhere else or --
 2            CAPTAIN ATKINSON: They are in the process
 3  of being charged.
 4            COUNCILMEMBER ALEXANDER: Okay.
 5            CAPTAIN ATKINSON: They hold a charge for
 6  two weeks --
 7            COUNCILMEMBER ALEXANDER: Okay.
 8            CAPTAIN ATKINSON: -- and then we have to
 9  take them down and charge them.
10            COUNCILMEMBER ALEXANDER: Okay.
11            CAPTAIN ATKINSON: But they are going to be
12  going up on two separate -- two additional roads so
13  that we can continue our study.
14            COUNCILMEMBER PITTMAN: I was going to ask


15  you to kind of touch on what happened over on Chicopee
16  today.  I've had a couple questions, but I see most
17  all of the ones that asked me have gone, but she would
18  like to know.
19            CAPTAIN ATKINSON: We have two suspects in
20  custody on a potential burglary.  They were caught.
21  The homeowner came home while they were there, and we
22  were able to get them.  We're still looking into it.
23            COUNCILMEMBER PITTMAN: And it helped that


24  their truck got stuck.
25            CAPTAIN ATKINSON: Yeah.
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 1            COUNCILMEMBER PITTMAN: Stuck in the mud.


 2            CAPTAIN ATKINSON: The truck got stuck in
 3  the front yard.  The rain helped us out.
 4            COUNCILMEMBER ALEXANDER: So the signs are


 5  going to be rotated back?
 6            CAPTAIN ATKINSON: The signs -- what I think
 7  we had initially talked about was that the signs were
 8  going to be -- They're mobile signs so that we can put
 9  them up on different streets and figure out where we
10  have the most problems at and then we'll figure out
11  what we need to do about getting either a permanent
12  sign there or placing the mobile signs there again.
13  But we're just doing some studies.  We started out on
14  Oakcliff and Tilly Mill, and then we're going to be
15  going to two additional streets as soon as they're
16  charged, which will probably be this week, and then
17  they'll be out as they were on Oakcliff and Tilly
18  Mill.
19            COUNCILMEMBER ALEXANDER: Because multiple


20  residents were very complimentary, saying that it
21  would help reduce the speed.  In their opinion, they
22  also thought they helped with reducing the truck
23  traffic.
24            CAPTAIN ATKINSON: I know that just from the
25  data that I saw -- you know, and this was our first go
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 1  at it, so, you know, we're having to play with it a
 2  little bit.  But yeah, it worked.  They did reduce the
 3  speed.  And just the little bit that I was out
 4  watching, I noticed that when that light comes on and
 5  it starts flashing the speed, the speed goes down.
 6            COUNCILMEMBER ROCHE: Well, if you were


 7  watching it in uniform, I think that might have slowed
 8  them down.
 9            CAPTAIN ATKINSON: I wasn't watching in
10  uniform.  I was hidden away.
11            COUNCILMEMBER PITTMAN: There was quite an


12  immense difference on Tilly Mill right there at the
13  school.  It's made a huge difference.
14            UNIDENTIFIED SPEAKER: I would like to ask
15  him something.  On Sunday night, on the access road
16  between Homeland and Winters Chapel, I understand
17  there was a pedestrian hit.
18            CAPTAIN ATKINSON: I'm not sure.  That would
19  have been Dunwoody.
20            COUNCILMEMBER PITTMAN: I believe that was


21  actually -- I'm not sure if it was at Homeland.  It
22  was right there by the -- It was on Dunwoody.
23            CAPTAIN ATKINSON: Yeah.  It would have --
24            COUNCILMEMBER PITTMAN: It was Dunwoody.


25            CAPTAIN ATKINSON: -- been the city of
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 1  Dunwoody.  I'm not familiar with that.
 2            COUNCILMEMBER PITTMAN: Yeah.  I'll talk to


 3  you.
 4            UNIDENTIFIED SPEAKER: I thought I asked you


 5  police.
 6            CAPTAIN ATKINSON: Well, we might have gone


 7  out there to assist, but --
 8            UNIDENTIFIED SPEAKER: Yeah.  Well, you had


 9  the road blocked.
10            MAYOR JENKINS: Thank you, Chuck.
11            COUNCILMEMBER ROCHE: Thank you.
12            MAYOR JENKINS: We had a lot of comments on
13  our crosses this year and a lot of people came and
14  took pictures, and we want to thank Ginny again for
15  going to all that trouble.  And she's going to make it
16  better the next time, aren't you, Ginny?
17            MS. CALVERT: Yes, I will.
18                           - - -
19                        (Applause)
20                           - - -
21            MAYOR JENKINS: We're going to have
22  citizens' comments, so make them short and sweet; come
23  on up to the microphone.
24            MS. CALVERT: First off, I want to thank the
25  Mayor for letting me do these crosses; and second, I
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 1  would like to thank Bobby Pittman and his crew for
 2  getting these crosses ready and in a very fast time,
 3  because I had about 35 for them to do about a week
 4  ago.
 5            Now, the resolution to provide notice to
 6  residents on November 19th, 2007, this was done for
 7  the Council and Mayor by the then-attorney Powell and
 8  thought was a legal document; therefore, the Council
 9  and Mayor signed it in good faith.
10            Now, you will be surprised if you are still
11  around what Councilmembers will do with these
12  ordinances that you-all are playing around with, 10
13  years from now.  I've seen some changes of these
14  ordinances in the last eight years.
15            Thank you.
16            MAYOR JENKINS: Yes, sir.  Come on up.
17            MR. CHAMBERS: Thank you.  I'm Richard
18  Chambers, a property owner at 5899 New Peachtree Road.
19            And just combining numbers 14 and 16, does
20  anybody have an estimate of how many pieces of proper-
21  ty are rezoned this year, last year?  I mean I don't
22  know if we're talking five pieces of property or 500.
23            But it seems to me that if we're talking
24  four or five, 10 pieces a year, property and extensive
25  notification to the property owners is not too big of
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 1  a burden when somebody's retirement, livelihood or
 2  something like that may be involved.
 3            And I think the suggestion of the written
 4  notification with the return receipt as well as those
 5  very inexpensive signs I think is really in the spirit
 6  of trying to work together between the government and
 7  the citizens rather than just -- I think as one person
 8  mentioned, it's just too expensive.  When you're
 9  talking about some of these pieces of property that
10  may be anywhere from a half a million to 10 million
11  dollars, I don't think that these few additional
12  measures is out of line.
13            Thank you.
14            COUNCILMEMBER FLEMING: Thank you.
15            MAYOR JENKINS: Next?  Come on up.
16            MR. SHANAHAN: My name is David Shanahan,
17  5879 New Peachtree Road.  I'm two doors down from
18  Richard, two doors over from Deane Stokes.
19            I support Deane and what he said.  Having an
20  office warehouse, having a property that's been there
21  35 years and then having its uses changed is causing
22  me hardship.  If I had some notification it was going
23  to happen, we could have talked about it in advance.
24  But these are real properties with real people and
25  retirements, and monthly incomes depend on them.  I'd
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 1  like y'all to keep that in mind, please.
 2            Thank you.
 3            MAYOR JENKINS: Thank you, sir.
 4                           - - -
 5                        (Applause)
 6                           - - -
 7            MAYOR JENKINS: Anybody else?  Tom?
 8            MR. HART: I know recently we talked about
 9  CIDs and all these other things, taxing the businesses
10  to clean up the area and that sort of thing.
11            I think that the City of Doraville does a
12  very good job of taxing the businesses.  They provide
13  probably 75 percent or better of the income for the
14  city.  And then we also have a city income tax for
15  businesses, that most residents, they talk about a
16  business license.  It's not a business license; it's
17  an income tax for the businesses here.
18            And these areas around metro Atlanta where
19  they tax the businesses that provide these -- you
20  know, to dress up the areas is because they don't have
21  a city there.  They need some kind of a tax mechanism
22  so they can clean up an area.
23            And we already tax these businesses, and
24  they provide the bulk of the money the government uses
25  to operate here.
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 1            And this legal notification, while working
 2  with the businesses to clean up an area, I think
 3  sometimes the businesses look at the city, "What has
 4  the city done for us recently?  They send us a tax
 5  bill."  Some of these tanker fleets over here pay an
 6  enormous amount of money for a business, I mean
 7  hundreds of thousands of dollars.  Yet at the same
 8  time, it's just, "Well, they need to clean it up here.
 9  We need to plant some grass, we need some trees in the
10  median.  We better tax those guys so we can clean this
11  place up."
12            I just have to remind you, we are already
13  taxing these businesses and they're not getting much
14  in return.  Thank you.
15            MAYOR JENKINS: Thank you, Tom.
16                           - - -
17                        (Applause)
18                           - - -
19            COUNCILMEMBER SPANGLER: Motion to adjourn.


20            COUNCILMEMBER ALEXANDER: Second.
21            MAYOR JENKINS: Call the roll.
22            CLERK BLACKMON: Councilmember Alexander?


23            COUNCILMEMBER ALEXANDER: Yes.
24            CLERK BLACKMON: Councilmember Bates?
25            COUNCILMEMBER BATES: No.
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 1            MAYOR JENKINS: I'll say yes.
 2            COUNCILMEMBER BATES: Yes.
 3            CLERK BLACKMON: Councilmember Fleming?
 4            COUNCILMEMBER FLEMING: Yes.
 5            CLERK BLACKMON: Councilmember Pittman?
 6            COUNCILMEMBER PITTMAN: Yes.
 7            CLERK BLACKMON: Councilmember Roche?
 8            COUNCILMEMBER ROCHE: Yes.
 9            CLERK BLACKMON: Councilmember Spangler?


10            COUNCILMEMBER SPANGLER: Yes.
11            MAYOR JENKINS: Thank everybody for coming.


12                           - - -
13            (Whereupon, the meeting was adjourned at
14  approximately 10:55 p.m.)
15                           -o0o-
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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		traps (1)

		trash (4)

		traveled (1)

		treasurer (1)

		treat (1)

		tree (11)

		trees (1)

		tremendous (1)

		trespass (3)

		trespassing (1)

		trigger (1)

		triggered (1)

		triggering (1)

		tromping (1)

		trouble (1)

		truck (3)

		true (2)

		truly (3)

		Trust (1)

		try (6)

		trying (10)

		turn (3)

		turnaround (1)

		turned (2)

		twice (2)

		Twinkling's (1)

		two (51)

		two-and-a-half (1)

		two-fold (2)

		two-year (2)

		two/three (1)

		ty (1)

		type (9)

		types (4)

		typographical (1)



		U

		ugly (1)

		ultimate (1)

		ultimately (2)

		unanimous (1)

		unbusinesslike (1)

		unclear (1)

		uncommunicative (1)

		undeliverable (3)

		Under (24)

		under- (4)

		underage (5)

		underground (5)

		underneath (5)

		understood (2)

		undertaken (1)

		Unfortunately (3)

		UNIDENTIFIED (5)

		uniform (2)

		unincorporated (1)

		unique (1)

		Unit (2)

		unless (1)

		unlike (1)

		unlimited (4)

		unnecessarily (1)

		unnecessary (1)

		unreasonable (1)

		unregulated (1)

		unrelated (1)

		unsettled (2)

		unusual (1)

		unusually (1)

		up (103)

		update (1)

		upon (10)

		upset (1)

		urbanism (1)

		urging (1)

		use (15)

		used (6)

		uses (6)

		using (3)

		usual (1)

		usually (3)

		utilized (1)



		V

		vacant (1)

		vague (2)

		valuable (1)

		value (3)

		vanishes (1)

		vantages (1)

		variance (5)

		variety (2)

		various (1)

		vendor (3)

		verbatim (1)

		verbiage (1)

		verification (1)

		versus (2)

		vested (2)

		vetted (2)

		vetting (1)

		vicarious (1)

		vicariously (2)

		vicinity (1)

		video (2)

		views (1)

		violation (7)

		violations (4)

		virtually (2)

		virtue (1)

		visible (2)

		vision (4)

		visions (1)

		visit (3)

		vital (1)

		Vivian (1)

		voice (1)

		void (2)

		voids (1)

		voltage (1)

		vote (9)

		voting (1)



		W

		wait (1)

		waiting (3)

		waitress (1)

		waitresses (1)

		waive (6)

		wake (1)

		Wal-Mart (1)

		wall (1)

		wants (3)

		ware- (1)

		warehouse (10)

		warehouses (7)

		warning (3)

		Washington (1)

		watching (4)

		water (3)

		way (41)

		ways (3)

		wealth (2)

		web (8)

		WEED (175)

		weeds (2)

		week (6)

		weekday (1)

		weekend (3)

		weekly (1)

		weeks (5)

		weigh (2)

		weight (2)

		welcomed (1)

		weren't (1)

		West (3)

		what's (15)

		what- (1)

		whatsoever (1)

		whenever (1)

		whereas (2)

		Whereupon (1)

		whirlwind (1)

		who's (5)

		whoever's (1)

		whole (8)

		wholesalers (1)

		whomever (2)

		whose (2)

		wide-area (1)

		widespread (1)

		willing (1)

		win (3)

		window (2)

		windows (1)

		Winnie (1)

		winning (1)

		Winters (2)

		wintertime (2)

		wire (1)

		wise (1)

		wish (1)

		withdraw (2)

		Within (7)

		without (14)

		Woehrle (1)

		wonderful (5)

		wondering (1)

		Woods (1)

		word (4)

		wording (2)

		words (1)

		work (18)

		worked (3)

		worker (1)

		workforce (6)

		working (7)

		works (4)

		workshop (1)

		worried (1)

		worry (1)

		worst- (1)

		worst-case (1)

		worth (6)

		wow (1)

		wrench (1)

		write (2)

		writing (1)

		written (8)

		wrong (7)

		wrote (1)



		X

		X-number (2)



		Y

		y'all (1)

		yank (1)

		yard (5)

		yards (1)

		Yea (1)

		year (34)

		year-and-a-half (1)

		years (29)

		yesterday (1)

		you-all (7)

		youth (2)



		Z

		zone (1)

		zoned (1)

		zoning(43)
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                     CITY COUNCIL MEETING


                      CITY OF DORAVILLE


                       STATE OF GEORGIA


                       November 16, 2009


                      SUMMARY OF MOTIONS�                                                       2
 1       1.   A motion was made by Councilmember Spangler
    to postpone discussion on Local Elected Officials'
 2  Agreement from Dekalb Workforce Development until more
    information can be obtained.  The motion was seconded
 3  by Councilmember Roche.  The motion was passed by
    unanimous vote.
 4
         2.   A motion was made by Councilmember Bates to
 5  offer contract to Ronald Buice for temporary part-time
    work in Stormwater due to his retirement and a new
 6  employee being hired.  The motion was seconded by
    Councilmember Pittman.  The motion was passed by
 7  unanimous vote.


 8       3.   A motion was made by Councilmember Spangler
    to cancel the mid-month Council meeting in December
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 9  due to the holidays.  The motion was seconded by
    Councilmember Roche.  The motion was passed by
10  unanimous vote.


11       4.   A motion was made by Councilmember Roche to
    pay an employee Christmas bonus in the amount of $250
12  after deductions.  The motion was seconded by
    Councilmember Spangler.  The motion was passed by
13  unanimous vote.


14       5.   A motion was made by Councilmember Bates to
    approve the resolution for application for grant for
15  LCI study on General Motors property with a budget
    allocation of $25,000 in matching funds.  The motion
16  was seconded by Councilmember Roche.  The motion was
    passed by unanimous vote.
17
         6.   A motion was made by Councilmember Roche to
18  postpone further discussion on staffing for GM
    development until next Council meeting, December 7.
19  The motion was seconded by Councilmember Fleming.  The
    motion was passed by unanimous vote.
20
         7.   A motion was made by Councilmember Roche to
21  delete agenda item 6, Executive Session.  The motion
    was seconded by Councilmember Fleming.  The motion was
22  passed by unanimous vote.


23


24


25�                                                       3
 1       8.   A motion was made by Councilmember Fleming
    to extend the Council meeting in order to finish the
 2  agenda.  The motion was seconded by Councilmember
    Pittman.  The motion was passed by unanimous vote.
 3
         9.   A motion was made by Councilmember Bates to
 4  postpone discussion on Financial Policy until December
    7 Council meeting.  The motion was seconded by
 5  Councilmember Roche.  A friendly amendment was
    proposed by Councilmember Fleming to additionally
 6  postpone Alcoholic Beverage ordinance as well, and the
    amendment was approved by Councilmembers Bates and
 7  Roche.  The motion was passed by unanimous vote.


 8       10.  A motion was made by Councilmember Pittman
    to allow the Kiwanis Club to sell 2009 Christmas
 9  ornaments with City of Doraville name and logo.  The
    motion was seconded by Councilmember Bates.  The
10  motion was passed by unanimous vote.


11       11.  A motion was made by Councilmember Bates to
    waive first reading of Scrivener's Error Correction
12  ordinance.  The motion was seconded by Councilmember
    Roche.  The motion was passed by unanimous vote.
13
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         12.  A motion was made by Councilmember Bates to
14  adopt Scrivener's Error Correction ordinance.  The
    motion was seconded by Councilmember Pittman.  The
15  motion was passed by unanimous vote.


16       13.  A motion was made by Councilmember Roche to
    post the proposed Property Maintenance ordinance
17  amendment on the City web site and postpone further
    discussion until the December 7 Council meeting.  The
18  motion was seconded by Councilmember Spangler.  The
    motion was passed by unanimous vote.
19
         14.  A motion was made by Councilmember Bates to
20  waive first reading of amendment to Certificate of
    Completion.  The motion was seconded by Councilmember
21  Pittman.  The motion was passed by unanimous vote.


22       15.  A motion was made by Councilmember Bates to
    adopt ordinance amendment to Certificate of
23  Completion.  The motion was seconded by Councilmember
    Pittman.  The motion was passed by unanimous vote.
24


25�                                                       4
 1       16.  A motion was made by Councilmember Fleming
    to move agenda item 16 to position 14 due to
 2  relevance.  The motion was seconded by Councilmember
    Spangler.  The motion was passed by unanimous vote.
 3
         17.  A motion was made by Councilmember Bates to
 4  waive first reading of billiard room ordinance with
    amendment to place maximum number of billiard tables
 5  at three.  The motion was then withdrawn.


 6       18.  A motion was made by Councilmember Spangler
    to adjourn the meeting.  The motion was seconded by
 7  Councilmember Alexander.  The motion was passed by
    unanimous vote.
 8
                             -o0o-
 9
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15


16


17
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City of Doraville, Georgia  


City Council Agenda 
November 30, 


2009 


 Special Called Meeting City Hall Council Chambers 


Monday  6:30 p.m.  


1. CALL TO ORDER 
 
2. ROLL CALL 


 
3. OLD BUSINESS – TEXT AMENDMENTS: (RECESSED FROM OCTOBER 26,  


 2009): 
 


3A:      PUBLIC HEARING: 
  Article IX, Section 904, R-2, General Residence District 
    
 3B: PUBLIC HEARING: 
   Article IX, Section 905, R-3, Multiple-Family Residence District   


  (Apartments) 
    
 3C: PUBLIC HEARING: 
   Article IX, Section 906, R-4, Multiple-Family Residence District   


  (Condominiums, Cooperatives and Townhomes)  
 
     4.  NEW BUSINESS – TEXT AMENDMENTS (PUBLIC HEARING REQUIRED): 
  Deletion of Sections 1302, 1303, 1304, 1305, 1306, 1307, 1308, 1309  
  from the Zoning Ordinance for possible inclusion within Chapter 5,  
  Buildings and Building Regulations 
 
     5.  NEW BUSINESS – TEXT AMENDMENTS (PUBLIC HEARING REQUIRED): 
    Sections 1601, 1602, 1603, 1604, 1604A, 1605, and 1606 as may be  
  necessary to address City Initiated Zoning Items 
   
  6.     ADJOURNMENT 
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 1   APPEARANCES:
   
 2   Doraville City Council:
   
 3        Hon. Ray Jenkins, Mayor
   
 4        Councilwoman Maria Alexander
   
 5        Councilman Robert Spangler
   
 6        Councilwoman Donna Pittman
   
 7        Councilman Bob Roche
   
 8        Councilwoman Pam Fleming
   
 9        Sandra Bryant, Assistant City Clerk
   
10        Murray J. Weed, City Attorney
   
11        Scott Haeberlin, City Planner
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.
 3            Call the roll, please.
 4            COUNCILMEMBER ALEXANDER: Here.
 5            CLERK BRYANT: Councilmember Bates?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            CLERK BRYANT: Councilmember Fleming?
10            COUNCILMEMBER FLEMING: Here.
11            CLERK BRYANT: Councilmember Pittman?
12            COUNCILMEMBER PITTMAN: Here.
13            CLERK BRYANT: Councilmember Roche?
14            COUNCILMEMBER ROCHE: Here.
15            CLERK BRYANT: Councilmember Spangler?
16            COUNCILMEMBER SPANGLER: Here.
17            MAYOR JENKINS: Brian is a little under the
18  weather so he won't be here tonight.
19            But we need to amend this agenda to open the
20  bids on the Central Avenue sidewalk so we can get
21  those going.  I'd like to have a motion to amend the
22  agenda and go ahead and get that.
23            COUNCILMEMBER PITTMAN: So moved?
24            MAYOR JENKINS: Second?
25            COUNCILMEMBER ROCHE: Second.
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 1            MAYOR JENKINS: Call the roll.
 2            CLERK BRYANT: Councilmember Alexander?
 3            COUNCILMEMBER ALEXANDER: Yes.
 4            CLERK BRYANT: Councilmember Fleming?
 5            COUNCILMEMBER FLEMING: Yes.
 6            CLERK BRYANT: Councilmember Pittman?
 7            COUNCILMEMBER PITTMAN: Yes.
 8            CLERK BRYANT: Councilmember Roche?
 9            COUNCILMEMBER ROCHE: Yes.
10            CLERK BRYANT: Councilmember Spangler?
11            COUNCILMEMBER SPANGLER: Yes.
12            MAYOR JENKINS: Pass them out, Luke.  Thank
13  you.
14            MR. HOWE: Yes, sir.  This is just one.  We
15  only got one today.
16            COUNCILMEMBER FLEMING: Well, what about the


17  eight that are still sitting on the City Clerk's desk?
18  I was given an e-mail that said there were eight
19  sitting on the City Clerk's desk.
20            MR. HOWE: There were eight copies of one
21  proposal.
22            COUNCILMEMBER FLEMING: Okay.
23            MAYOR JENKINS: Go ahead and open it and
24  look at it.  If we just got one, we still have to bid
25  on, is that correct, Murray?
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 1            ATTORNEY WEED: The Council is not obligated
 2  to accept the single bid that they have received.
 3  They could always reject that bid.  They could do the
 4  project themselves if they could.  They can always
 5  rebid the project.  Of course they can always accept
 6  that bid if they think it's satisfactory.
 7            MAYOR JENKINS: Luke, it went out to more
 8  than one person; is that correct?
 9            MR. HOWE: Well, it was advertised in the
10  Champion and it was posted on our Web site.
11            MAYOR JENKINS: Okay.  And this is the only
12  bid you got.
13            MR. HOWE: Yes, sir.
14            Under the charter, they have to be opened in
15  public, and my goal is to have a decision -- is to
16  hopefully make a decision at next Monday's Council
17  meeting, so I wanted to get the opening of the bids
18  out of the way tonight.  So I'm not necessarily asking
19  for a decision.
20            MAYOR JENKINS: But you want the bids
21  opened.
22            MR. HOWE: Yes, sir.  Under the charter,
23  they have to be opened in public.
24            MAYOR JENKINS: Anybody got any comments on


25  it?
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 1            COUNCILMEMBER FLEMING: As of right this


 2  second, I can't find where they have itemized their
 3  intent as far as cost is concerned.
 4            COUNCILMEMBER ALEXANDER: Page 20.
 5            COUNCILMEMBER FLEMING: Thank you.
 6            COUNCILMEMBER ALEXANDER: Uh-huh.
 7            COUNCILMEMBER ROCHE: What about the build,


 8  or is this really the design part?
 9            MR. HOWE: Yes, sir.  And just for clarifi-
10  cation, we put this out for bid under the canopy of
11  the Central Avenue Improvement Project, which will be
12  a two-phased endeavor.  Phase I will be the design and
13  the construction management for the Central Avenue
14  sidewalks.  Phase II will be the same services for the
15  streetscape, which is the two -- the two Central
16  Avenue goals in the LCI.
17            I think that the same contractor should work
18  on both projects.  Phase II could come at the
19  Council's discretion or when the funding presents
20  itself.
21            COUNCILMEMBER ALEXANDER: And the Phase II


22  you're referring to does not correlate to the Phase II
23  in their project compensation because their Phase II
24  is preliminary engineering.
25            MR. HOWE: Right.
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 1            COUNCILMEMBER ALEXANDER: So you're talking


 2  about a different --
 3            MR. HOWE: Yeah.  They would not do the
 4  actual streetscape just like they won't do the con-
 5  struction.
 6            COUNCILMEMBER ALEXANDER: Okay.
 7            COUNCILMEMBER ROCHE: For the record, the


 8  bid for a total of all phases is $55,000 from Keck &
 9  Wood, Incorporated, from 2425 Commerce Avenue, Duluth,
10  Georgia.
11            MR. HOWE: I haven't looked at them,
12  Mr. Roche.
13            COUNCILMEMBER ROCHE: Sorry.
14            MR. HOWE: I haven't looked at them.
15            COUNCILMEMBER FLEMING: For the record.


16            COUNCILMEMBER ROCHE: Of course not.
17            COUNCILMEMBER FLEMING: For the record.


18            COUNCILMEMBER ROCHE: That's why they're


19  sealed bids.
20            MAYOR JENKINS: Do we need a motion on this
21  or how would we --
22            ATTORNEY WEED: If you wish to proceed,
23  Mr. Mayor, you would make a motion to accept the bid
24  that's before you.
25            MAYOR JENKINS: Can I get a bid on that?
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 1            COUNCILMEMBER ROCHE: A motion, you mean?


 2            MAYOR JENKINS: I mean a motion on the bid,
 3  yes.
 4            COUNCILMEMBER FLEMING: Since there were no


 5  other bids received, I'll make a motion to accept Keck
 6  & Wood's $55,000 bid for services for design implemen-
 7  tation of the Central Avenue sidewalk construction.
 8            COUNCILMEMBER PITTMAN: Second.
 9            MAYOR JENKINS: Good.  Anymore discussion?
10            COUNCILMEMBER ROCHE: I'll --
11            MAYOR JENKINS: Call the roll.
12            Excuse me.
13            COUNCILMEMBER ROCHE: I'll support it since


14  we've been trying to get this thing built for a couple
15  of years now.
16            MAYOR JENKINS: Call the roll, please.
17            CLERK BRYANT: Councilmember Alexander?
18            COUNCILMEMBER ALEXANDER: Yes.
19            CLERK BRYANT: Councilmember Bates?
20            I'm sorry.
21            Councilmember Fleming?
22            COUNCILMEMBER FLEMING: Yes.
23            CLERK BRYANT: Councilmember Pittman?
24            COUNCILMEMBER PITTMAN: Yes.
25            CLERK BRYANT: Councilmember Roche?
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 1            COUNCILMEMBER ROCHE: Yes.
 2            CLERK BRYANT: Councilmember Spangler?
 3            COUNCILMEMBER SPANGLER: Yes.
 4            MAYOR JENKINS: All right.  Thank you.
 5            Scott?
 6            Thank you, Luke.
 7            MR. HAEBERLIN: Mayor, we did have one other
 8  item that we need to have a vote to amend the agenda.
 9  You see you have a revised agenda, and that is based
10  on requested items.
11            No. 7 is Adult Entertainment, Mr. Murray
12  Weed.  So we'll also need a motion and a second to add
13  that to the agenda.
14            MAYOR JENKINS: Item No. 7 --
15            MR. HAEBERLIN: Yes, sir.
16            MAYOR JENKINS: -- or 6?
17            MR. HAEBERLIN: Adult Entertainment, on the
18  back side of your revised agenda.
19            ATTORNEY WEED: On the agenda I've got, it's
20  Item No. 6
21            MR. HAEBERLIN: I apologize.  No. 6.
22            MAYOR JENKINS: No. 6, right.
23            MR. HAEBERLIN: Yes, sir.
24            MAYOR JENKINS: That's what I thought.
25            COUNCILMEMBER ROCHE: I make a motion to
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 1  accept the revised agenda which includes Item No. 6
 2  which is Adult Entertainment Ordinance from Murray
 3  Weed.
 4            MAYOR JENKINS: Do I get a second?
 5            COUNCILMEMBER FLEMING: Second.
 6            MAYOR JENKINS: More discussion?
 7                           - - -
 8                       (No response)
 9                           - - -
10            MAYOR JENKINS: Call the roll.
11            CLERK BRYANT: Councilmember Alexander?
12            COUNCILMEMBER ALEXANDER: Yes.
13            CLERK BRYANT: Councilmember Fleming?
14            COUNCILMEMBER FLEMING: Yes.
15            CLERK BRYANT: Councilmember Pittman?
16            COUNCILMEMBER PITTMAN: Yes.
17            CLERK BRYANT: Councilmember Roche?
18            COUNCILMEMBER ROCHE: Yes.
19            CLERK BRYANT: Councilmember Spangler?
20            COUNCILMEMBER SPANGLER: Yes.
21            MAYOR JENKINS: Thank you.
22            Scott?
23            MR. HAEBERLIN: Terri has notified me she's
24  having a little trouble following you guys, so if
25  possible, if you could pass the microphone.  I think
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 1  there is extensive lengthage on it to allow you guys
 2  to pass the microphone where possible so she can hear
 3  better for recording purposes.
 4            MAYOR JENKINS: All right.  Thank you.
 5  We'll do that.
 6            MR. HAEBERLIN: The first item which is a
 7  public hearing is 5164-B Buford Highway, and this is a
 8  conditional use request.  And the Council has the
 9  packages so I'm not going to go into a great detail
10  about this.  However, this is a conditional use
11  request for that of Spa 18 and is for massage therapy,
12  which is very specific in our code in the 2008-33
13  code.
14            As you're aware, this property has two
15  buildings on it, and this is the property that's in
16  the front of the -- this is the building that's in the
17  front of the property which fronts onto Buford
18  Highway, probably was previously a fast food
19  restaurant.
20            So what has happened with this situation is
21  there's been a couple changes in the organization of
22  the establishment.  It's been in operation since
23  December 31st of 2008 without having a valid
24  occupational tax license from the City, and there have
25  been some warnings and citations that have occurred
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 1  and some court activity as well.
 2            Now, this item originally came to the
 3  Council on September 12, 2008, during the moratorium
 4  hearing, and that's when the City Council looked at
 5  specific applications for permits and rendered
 6  decisions based on those.
 7            So the factors that are presented to us,
 8  that are based on the conditional use criteria, tell
 9  us, the staff, what exactly we're supposed to be
10  reviewing and how a recommendation is to be struc-
11  tured.  One of those factors is parking.  And the
12  applicant did submit an insufficient site plan which
13  does not tell us fully that parking is met on the
14  property, and that is a key item that is listed in the
15  conditional use criteria.
16            Now, as we know, there have been changes to
17  the regulatory codes for massage therapy -- excuse me
18  -- massage parlors, and this application was received
19  prior to the City enacting the ordinance 2009-31.  And
20  that changed our massage code based on regulatory fees
21  and the hours of operation and also based it on
22  population, so the city is limited in the amount of
23  massage parlors that it can have.
24            The key factors in the standard of review,
25  again, the property is highway commercial.  It does
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 1  have the highest commercial zoning.  It is adjacent to
 2  C-1 property, which is Asian Square.  It is also
 3  adjacent to a worship facility or a church that has
 4  some transitional housing, so there is some neighbor-
 5  hood effect.  There are residents who are adjacent to
 6  this property if they're only present for shorter
 7  periods of time.
 8            The site plan that was submitted to the City
 9  does not verify compliance with the parking require-
10  ments, dimensional requirements, et cetera.  Now, the
11  key factors on the dimensional requirements is this
12  property is legally nonconforming, so basically it was
13  built prior to our new codes.  And so without any
14  variances being achieved from the Council, they really
15  cannot expand the building on the site, so I think
16  that is important to consider.
17            In your package, you also have the City
18  Council minutes from September 12, 2008, and you see
19  that this originally came to the Council as V & W Day
20  Spa.
21            There is also an as-built survey or site
22  plan which is a requirement for the application for
23  conditional use and structures how we the staff are to
24  review these items.
25            You also have some visual pictures of the
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 1  site to give you some bearings on the site and to also
 2  see that there's an office building behind here.
 3            You have a letter of intent from the appli-
 4  cant, some information from the Georgia Board of
 5  Cosmetology.
 6            It seemed unrefutable that there is an
 7  individual present that has a master of cosmetology
 8  license; however, the question of there being a
 9  licensed massage therapist is still unclear at this
10  time, and I'm hoping we will find out more about that
11  in this hearing.
12            As a result of some court activity, it's my
13  understanding that the business was not supposed to be
14  performing massages.
15            The City did issue a permit -- occupational
16  tax license; excuse me -- for that of a hair salon so
17  they could continue doing hair and nails and other
18  things that are covered under the Cosmetology Act.
19  And there are some indications, perhaps, that there
20  were massage services being performed outside of the
21  scope of that item which the City Council is aware of
22  through conversation regarding this petition.
23            So based on the standards of review
24  specifically with reference to the neighborhood aspect
25  and compliance with the site plan, the staff did
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 1  recommend denial of the petition request.
 2            MAYOR JENKINS: Come up to the table, Scott?
 3            MR. HAEBERLIN: Well, right now, we need to
 4  hear from the applicant as well.
 5            MAYOR JENKINS: Okay.
 6            MR. HAEBERLIN: And then we will have our
 7  public hearings where those will be able to speak for
 8  and against the item.  And if you will simply raise
 9  your hand at that time, we will divide the amount of
10  time by the number of individuals who wish to speak.
11            So there will be a public hearing after we
12  hear from the applicant.  I wanted to give the
13  majority of the time to the applicant because the
14  Council has had this package for an extensive period
15  of time.
16            So at this time, I'd like the applicant or
17  their representative to come forward.
18            MAYOR JENKINS: State your name, sir.
19            MR. THURMOND: My name's Tom Thurmond.  It's


20  T-h-u-r-m-o-n-d.
21            I'm a friend of the applicants, and they've
22  asked me to represent them on their behalf.  I have no
23  business interest in the spa, but I am friends of the
24  owners and I know them very well.
25            I would like to say that the City did issue
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 1  a license for this business to operate last year in
 2  November.
 3            The two owners of the spa are long-term
 4  successful businesswomen in the Doraville city
 5  community.  Wendy runs, owns and operates Ming's BBQ
 6  and Van owns and operates Hair Capital.  Both
 7  businesses are located in Asian Square Shopping
 8  Center.
 9            They started this business last year.  They
10  obtained the necessary permits through the City.  They
11  expected or believed that the permit was for 12
12  months, did not realize that the permit expired on
13  December 31st, and admit that the spa was operating
14  technically without a license after December 31st of
15  last year.
16            In October of this year, the code
17  enforcement officer came to the business and cited
18  them for operating without a license.  At that point,
19  they became aware that the license had lapsed.  It was
20  an honest mistake on the part of the owners.  They
21  immediately went through the City and took corrective
22  action to re-establish the license.  It's proven to be
23  a challenging task, and they have done everything that
24  they know to do to submit the information through the
25  City to obtain the necessary permits to re-establish
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 1  the license.
 2            There was another citation for operating
 3  without a license.  They've shut the business down.
 4  They've dealt with that issue with the courts.  They
 5  paid a fine; they admitted that they were wrong in
 6  that respect.
 7            And they have basically bent over backwards
 8  to operate a good, legitimate, clean business.  I
 9  understand that there can be some possible negative
10  connotation to that kind of establishment, but I would
11  like to say that I've been to that place many times.
12  And I work with the Federal government, and I have a
13  code of conduct and I have to be accountable for my
14  behavior at all times and I could not go to an
15  establishment that might jeopardize my career.
16            And this is a good, clean business.  Last
17  week, I was in the Northpoint Mall area, and I went
18  into another day spa over there just to see the
19  differences, and they looked remarkably similar.
20            These are two honest, hardworking business-
21  women, and they would not jeopardize a viable business
22  knowingly over a business license application fee.  It
23  was an honest mistake, and they're willing to do
24  whatever the City requires and whatever the Council
25  would like them to do to comply with the city codes
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 1  and to just operate a viable business.
 2            Thank you very much for your time.
 3            MAYOR JENKINS: Excuse me.
 4            MR. THURMOND: Yes, sir.
 5            MAYOR JENKINS: Any questions?
 6            COUNCILMEMBER ALEXANDER: Yes.  I have


 7  questions for the applicant.  I'm not sure that agent
 8  Thurmond is qualified to answer my questions.
 9            Would you like to come to the podium,
10  please.
11            MS. NEI: My name is Maggie Nei.
12            COUNCILMEMBER ALEXANDER: I'm sorry?


13            MS. NEI: Maggie, last name's Nei.
14            COUNCILMEMBER ALEXANDER: And you're not the


15  applicant?
16            MS. NEI: Actually, I'm representing two of
17  my best friend.
18            COUNCILMEMBER ALEXANDER: Okay.
19            MS. NEI: Yeah.
20            COUNCILMEMBER ALEXANDER: Are you an


21  attorney or --
22            MS. NEI: No.  I'm just best friend.
23            Maggie.  That's M-a-g-g-i-e.  Last name's
24  Nei, N-e-i.
25            COUNCILMEMBER ALEXANDER: The applicants are
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 1  comfortable with you answering legal questions --
 2            MS. NEI: Yes.
 3            COUNCILMEMBER ALEXANDER: -- on their


 4  behalf?
 5            MS. NEI: Yes, ma'am.
 6            COUNCILMEMBER ALEXANDER: The moratorium


 7  hearing where the original applicant applied for, I
 8  asked the city planner to review that tape, and I
 9  believe that the business was approved -- I was a
10  dissenting vote -- for foot massage only.  I don't
11  believe there was ever approval for full-body massage,
12  and it was reiterated in that original hearing that
13  it's for foot massage only.
14            I don't know where the miscommunication
15  happened upon the business establishment itself, but
16  obviously something did.
17            In review of the identification documents
18  that we were given and research from the Secretary of
19  State Web site, none of these persons are licensed
20  masseuse according to the State of Georgia, and that
21  is a requirement of our massage ordinance.
22            MS. NEI: Okay.  Yes, ma'am.  We received
23  the order, so find out -- my two best friend find out
24  the license was expired.  Okay.
25            And I have a question, is if we are not
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 1  require, why City give us the license last year?  If
 2  we make a mistake, the license expire, and then the
 3  same things.  I've been backing on City Hall on and on
 4  all day.
 5            COUNCILMEMBER ALEXANDER: Can you answer my


 6  question.  Are these persons licensed by the State to
 7  perform massage?
 8            MS. NEI: Yes, ma'am.
 9            COUNCILMEMBER ALEXANDER: I need a copy of


10  their license.
11            MS. NEI: I give all that to Scott.
12            COUNCILMEMBER ALEXANDER: We don't have a


13  copy of their State massage license, ma'am.  We have a
14  copy of their driver's license.
15            MS. NEI: Actually Scott have all the
16  license copy.  I gave it to him.
17            COUNCILMEMBER ALEXANDER: I can show you


18  what was provided to us.
19            MS. NEI: I have each one driver license and
20  massage therapy license all provide to Scott.
21            COUNCILMEMBER ALEXANDER: I have an
22  aesthetician and a cosmetology.
23            MS. NEI: This is the massage therapy
24  license.  They get it from the State.  That's what --
25            COUNCILMEMBER ALEXANDER: That's a different
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 1  license than cosmetology.
 2            MS. NEI: Well, that's all I understand this
 3  is get from them.
 4            COUNCILMEMBER ALEXANDER: Okay.  Then,


 5  they're not licensed by the State.
 6            MS. NEI: From what I understand -- I'm not
 7  a specialty on this -- and what I do, get all the
 8  requirement from Scott, okay, because we try to do all
 9  business.  We spend more than $100,000 just on this
10  building to a place all business.  And I started go
11  back to City Hall, Mayor, since now since the first of
12  October, try to get application filled out.  Any
13  question I ask Scott, so anything I needed to be
14  doing, you know, let us know.  We prepare anything to
15  do the business.
16            And everything just fine until last Friday.
17  I got a fax from City Hall, you know, having this as a
18  question deny us, well -- or for howsoever we cannot
19  operate the business.
20            And we try to find out.  The things I can't
21  understand, we try to do business here, okay, we try
22  to fill out everything the City ask for, and I needed
23  some answer.  If there's something we needed to
24  change, you know, we're prepared to do it.
25            But I got a fax, Friday, 6 o'clock afternoon
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 1  faxed over, telling me my require has been denied, and
 2  I have no way to come back Monday to ask anybody any
 3  help to resolve the problem because city planner
 4  Scott's on vacation on Monday until today.
 5            So trying as much to run a business here.
 6  Nobody's helping us.  Everything on hold for the whole
 7  month.  We started October 22nd, and we do put a lot
 8  of money on that, just trying to run a business here.
 9            And what shall we do, you know?  We not try
10  to hire a lawyer.  We just try to do business here.
11  Is there anybody?  Nobody can give me an answer,
12  nobody can help us.  And those peoples been working in
13  Doraville for at least 15 years.  You know, everyone
14  try to know, just having hard time get the license,
15  you know.
16            You know, but yet this is some bad image
17  about massage things.  But we -- they even try to be
18  here, the city, never try to do any bad things.
19            We've been waiting for the whole month.
20  Anything you want, need to require change, not the
21  last minute, I cannot contact anyone.  And I've been
22  thinking, you know, who going to be helping us.  It's
23  a lot of regulation, and who going to be helping us.
24            And we spend a lot of money on that, you
25  know, just trying to prepare anything we can do, not
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 1  the last minutes.  So I ask the City Council, you
 2  know, what's it going to do for us?
 3            And I know I'm not professional at things,
 4  but we do try to do anything.  But last minute Friday,
 5  fax over on 6:14 p.m.  The next Monday, I'm trying to
 6  ask.  Nobody can help us until have to wait for Scott
 7  coming back, I mean, today.  And I hope, you know, the
 8  Councilmen take consideration.
 9            So do you have any questions I can answer?
10            COUNCILMEMBER ALEXANDER: Well, I don't feel


11  that your masseuses are licensed by the State because
12  we don't have copies of the State.
13            MS. NEI: Uh-huh.
14            COUNCILMEMBER ALEXANDER: I believe this is


15  a brochure from the location that says that you are
16  performing professional permanent make-up.
17            MS. NEI: That's on the Hair Capital.
18            COUNCILMEMBER ALEXANDER: Okay.
19            MS. NEI: It's just they send some brochure
20  on that, because there was just a lot of mistake.  We
21  try to -- we do try to give them the right, because
22  the City have a new code for start from November 12th,
23  November 2nd, for the massage license.
24            But I have a question.  Even --
25            COUNCILMEMBER ALEXANDER: Can I finish my
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 1  question, please?
 2            MS. NEI: Yes.
 3            COUNCILMEMBER ALEXANDER: It's advertising


 4  professional permanent make-up.  You have to have --
 5  that is the same as performing a tattoo, and you have
 6  to have a health department inspection to perform
 7  that.
 8            Have you applied for health department
 9  inspection to be approved --
10            MS. NEI: Oh.
11            COUNCILMEMBER ALEXANDER: -- to do tattooing


12  of permanent make-up?
13            MS. NEI: That question, I have to ask my
14  friend.  I'm not willing to answer that.
15            COUNCILMEMBER ALEXANDER: Okay.  Because


16  that's a health department issue.
17            MS. NEI: Yes, ma'am.  Uh-huh.  I will give
18  those notice.
19            Is the Councilmen taking consideration have
20  anymore questions to ask me?
21            COUNCILMEMBER PITTMAN: Were you aware -- do


22  you know if she was aware that she had to have a
23  license by the State?
24            MS. NEI: Yes, ma'am.
25            COUNCILMEMBER PITTMAN: She is aware of
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 1  that.
 2            MS. NEI: Yes, ma'am.
 3            COUNCILMEMBER PITTMAN: Do they have the


 4  license?
 5            MS. NEI: They do have the license but they
 6  got expired.  And actually, two of my girlfriend have
 7  their own business, and there was more help at the
 8  store by which to make sure, you know.  They hire this
 9  partner, you know, try to run the business.  And we
10  just make a real bad mistake.  The license was expire.
11  When they try to come back to -- you know, until the
12  police try to go back to the spa, say we have a way
13  out license doing business, which this is really,
14  honestly mistake.
15            So they try to prepare everything to, you
16  know, renew the license.  The point is is we're
17  getting renew.  If the things is -- they're confused
18  because some of it's language problem.  They just want
19  to get a renew, see what we need to be done.  And then
20  we do everything Scott was asking.
21            So I send him the plan, citation, every-
22  thing.  I ask anything I needed to be done to prepare
23  to, you know, get a license, and my answers are
24  everything just fine, until I get a fax on Friday,
25  last Friday.
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 1            COUNCILMEMBER PITTMAN: But they are
 2  currently expired?
 3            MS. NEI: Excuse me?
 4            COUNCILMEMBER PITTMAN: They are currently


 5  expired at this time?
 6            MS. NEI: Yes.  Yes, ma'am.  They expire --
 7  I think it expire on the June.  The business license
 8  expires in June and they -- they think this lasted the
 9  whole year from November until this year November.
10  And then when they find out, they try to just renew
11  the license.  That's the whole thing: we're just
12  trying to re- --
13            COUNCILMEMBER PITTMAN: The State.  I'm
14  talking about the State.
15            MS. NEI: Yes, ma'am.
16            COUNCILMEMBER PITTMAN: And are they in the


17  process of doing that now?
18            MS. NEI: No, ma'am.
19            COUNCILMEMBER PITTMAN: No?
20            MS. NEI: They have a State license.
21  They're doing.
22            COUNCILMEMBER ALEXANDER: For cosmetology.


23            MS. NEI: They do have a State license, yes,
24  ma'am.
25            COUNCILMEMBER ALEXANDER: For --
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 1            MS. NEI: Um.
 2            COUNCILMEMBER ALEXANDER: -- cosmetology.


 3            MS. NEI: Yes, ma'am.
 4            COUNCILMEMBER ALEXANDER: Not --
 5            COUNCILMEMBER PITTMAN: For massage?
 6            MS. NEI: For the massage.
 7            COUNCILMEMBER PITTMAN: But not for the


 8  massage?
 9            MAYOR JENKINS: The business license --
10            MS. NEI: Yes.
11            MAYOR JENKINS: The business license had
12  elapsed.  Was it for foot massage or whole-body
13  massage?
14            MS. NEI: This is for both, for foot massage
15  and body massage.
16            And I have real confuse here, because we
17  don't have any time to prepare and try to get the
18  license renew, and we send the application and we wait
19  for the whole month.  We don't get any result and
20  nobody to telling me what to do, because I'm in chaos
21  and depression, and I think this is not right, until
22  last Friday, we get a fax.  I don't have any time to
23  ask anybody besides Scott's on vacation.  So this is
24  -- you know, I'm concerned.
25            COUNCILMEMBER ALEXANDER: I'm not
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 1  comfortable with proceeding on this because we have no
 2  proof that you have a State license for massage.
 3            MS. NEI: Okay.  May I ask Councilmen, again
 4  I was not out of town a whole week, and we have a
 5  lawyer here because, you know, we really hadn't
 6  prepare anything because the whole week we cannot ask
 7  Scott anything, even all this question, because I was
 8  try to prepare the lawyer.  But they recommend that we
 9  not go through the lawyer things, because we just try
10  to get our business license renew, that's all, and not
11  through this, they try to prepare anything.
12            And I'm not familiar with this kind of
13  process.  I just spoke with them.  This how things has
14  happen.  And I'm not really comfortable because we
15  been apply for the whole month.  And it will be close
16  the business right now.  The business is close.  It's
17  just waiting for the license.
18            COUNCILMEMBER PITTMAN: Ms. Alexander, was


19  -- make sure I understood, that the original --
20  because I was not present at that hearing -- that it
21  was only for foot massage and not full-body massage?
22            COUNCILMEMBER ALEXANDER: I asked Mr.


23  Haeberlin to review the tape today.
24            COUNCILMEMBER PITTMAN: Were y'all aware of


25  that?
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 1            MS. NEI: I have no idea until the Saturday
 2  we try to ask.
 3            And the thing is probably I misunderstand,
 4  okay, the license when it expire.  And I go to the
 5  City Hall, ask Scott anything, that he say just go get
 6  a license for hair salon.  Well, I was license get
 7  wrong the business, and I don't understand.  We're
 8  applying this business for foot massage, not for
 9  hairdresser.  Why we apply the hairdresser for foot
10  massage.  And this is no (imperceptible) for anything
11  like this.  And then he want to keep business running,
12  but doesn't make sense.
13            COUNCILMEMBER PITTMAN: So are you asking us


14  for more time?
15            MS. NEI: Yes, ma'am.  And I think this is
16  fair.
17            COUNCILMEMBER PITTMAN: I don't have a
18  problem.
19            MR. HAEBERLIN: Council, can I have a few
20  minutes?  I want to share some information with you.
21            COUNCILMEMBER PITTMAN: Okay.
22            MR. HAEBERLIN: I'm waiting on the public,
23  certainly.
24            COUNCILMEMBER FLEMING: But we're not
25  releasing her because I wanted to ask her a few
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 1  questions.
 2            MR. HAEBERLIN: If you guys are not
 3  finished, I would just like to reserve some time to
 4  address the Council when they have --
 5            COUNCILMEMBER ALEXANDER: Correct.
 6            COUNCILMEMBER FLEMING: I wanted to ask a


 7  couple questions --
 8            MS. NEI: Yes.
 9            COUNCILMEMBER FLEMING: -- if you don't
10  mind.
11            In your letter dated October 27th to
12  Mr. Haeberlin --
13            MS. NEI: Yes, ma'am.
14            COUNCILMEMBER FLEMING: -- on your Spa 18


15  letterhead, under the Spa 18 services, it's listed:
16  Massage therapy is the scientific manipulation of soft
17  tissues by trained practitioners.
18            I want to discuss the trained practitioners.
19  And what Ms. Alexander is talking about is that if you
20  have trained practitioners to do massage therapy, then
21  those people would have licenses, and we need to see
22  those licenses.  Okay?
23            MS. NEI: Yes, ma'am.
24            COUNCILMEMBER FLEMING: So that's one thing


25  we will require.
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 1            MS. NEI: Yes, ma'am.
 2            COUNCILMEMBER FLEMING: That's what's going


 3  to be required with old permits as well as new
 4  permits.
 5            MS. NEI: Yes, ma'am.
 6            COUNCILMEMBER FLEMING: Okay?
 7            MS. NEI: Uh-huh.
 8            COUNCILMEMBER FLEMING: So by just that


 9  statement, we want to see the masseuses' certificates.
10            MS. NEI: Yes, ma'am.
11            COUNCILMEMBER FLEMING: All right?  Also, as


12  far as the State that Ms. Alexander was talking about
13  for Spa 18, though they have listed it as Spa 18
14  Beauty and Massage Salon --
15            MS. NEI: Yes, ma'am, I have the
16  (imperceptible) right here.
17            COUNCILMEMBER FLEMING: -- okay, they've


18  only indicated that and I can only assume that -- and
19  I am assuming -- that these are the items that the
20  State is saying that you will be performing.
21            I apologize.  These are just the technicians
22  and hair designers and cosmetologists, but they're not
23  listing any type of masseuses and massage therapists
24  in regards to the surety of their cleanliness.  So I
25  apologize.  I shouldn't have brought that up.  But
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 1  that is dated until 2011.  But it does say cosmetology
 2  salon.
 3            So I don't know whether the State would
 4  require a massage license.  Mr. Weed, do you have any
 5  idea?
 6            ATTORNEY WEED: Well, my understanding is
 7  that the cosmetology license is distinct and separate
 8  from a masseuse license.  My understanding is they are
 9  not the same thing.
10            COUNCILMEMBER FLEMING: Okay.  So we are


11  under the impression, based on what our attorney has
12  said, is there is a separate masseuse requirement or
13  certificate that would have to be applied for and
14  obtained by the State as well.
15            MS. NEI: Yes, ma'am.
16            And another question I would like to ask
17  Councilmen, give me some idea.  When we try to renew
18  the business license, okay, we having some problem
19  with our corporation, okay, because our corporation
20  regis [sic] is Triple V, you know, corporation, and
21  the City won't issue our business license because
22  there was no Spa 18.  But when they -- when we -- they
23  try to tell us they add it on Spa 18 Massage Parlor.
24  They just wanted to add it on the corporation name,
25  which we agree to do that, but actually it give us the
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 1  same business last year, tax I.D.
 2            This is the same thing.  This is city's new
 3  laws.  Even we not can find, the business, why we get
 4  the license last year.  And this is the same thing.
 5  This new law started November 2nd, and where is this
 6  different on that time.  It's having so much change.
 7  We found so much change, why now, you know, before we
 8  put it -- before new laws, new codes coming for
 9  November 2nd.
10            COUNCILMEMBER FLEMING: Okay.  But the two


11  items that I've mentioned --
12            MS. NEI: Yes, ma'am.  In our --
13            COUNCILMEMBER FLEMING: -- were needed prior


14  to the November.
15            MS. NEI: The point is I'm not sure it's the
16  business of what they're applying for, but I'm sure
17  something.  Since the business owner having so much
18  argument, that was create a lot of big mess on this
19  business, because the co-owner having big fighting,
20  say the original owner lied to them having without
21  the business license we service.  So this is -- the
22  business ran us close waiting for the business
23  license.
24            And I'm just having so confused on the whole
25  thing.  We were supposed to have lawyers representing
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 1  us, and we think the Mayor should see the whole thing.
 2  I was there.
 3            So we try to do the right thing.  And then
 4  the business was running.  You know, the last year,
 5  everything just fine.  It just simple mistake, you
 6  know.  Just expire, the license.  Just try to renew
 7  it.  And why this is so difficult?  Just tell us what
 8  we should do, what should we do, and not until the
 9  last minutes to shut us down and then just waiting
10  here for the hearing and not give us any help.
11            COUNCILMEMBER FLEMING: Well, Ms. Nei --


12            MS. NEI: Yes.
13            COUNCILMEMBER FLEMING: -- unfortunately,


14  okay, the Quality of Life, when they asked to see your
15  permit --
16            MS. NEI: Yes, ma'am.
17            COUNCILMEMBER FLEMING: -- they noticed the


18  expiration date.  That triggered further investi-
19  gation, let's say --
20            MS. NEI: Yes.
21            COUNCILMEMBER FLEMING: -- in the fact that


22  --
23            MS. NEI: There was --
24            COUNCILMEMBER FLEMING: -- you don't have --


25  or not you, but the company itself, the establishment,
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 1  doesn't have masseuse licenses on the walls like
 2  cosmetologists do --
 3            MS. NEI: Uh-huh.
 4            COUNCILMEMBER FLEMING: -- or hair
 5  salonists.  They don't have their little certif- --
 6            MS. NEI: That's why we --
 7            COUNCILMEMBER FLEMING: That triggered that.


 8  So just as a comment.  I know that Mr. Haeberlin wants
 9  to say a couple things.
10            So it's not just the November 2nd thing.  It
11  just triggered.
12            MS. NEI: Yes, ma'am.
13            And I have something I'd like to address,
14  because massage is really culture for Asia people.
15  And even people being in Asia, you know, we do the
16  foot massage.  I mean this is a lot different.  You
17  know, we require a lot of healthy foot health.  You
18  know, the lifestyle in here.
19            But in the culture, people go on the street,
20  maybe just go, okay, there's a spa, we sit down, get a
21  foot massage.  This is really -- it's a lifestyle,
22  because the living space for those is built
23  (imperceptible).  They want a release somewhere before
24  go back to the apartment to their lifestyle.
25            So what I'm telling here is we try to do
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 1  legitimate business here.  The two owner here been
 2  here in Doraville city having their business in Asia
 3  Square at least 15 years.  They've tried real hard to
 4  -- you know, they spend more than $100,000 try
 5  remodeling the spa.  You know, this is a lot of money.
 6  And they just try to do the right things.  You know,
 7  we just want to see we can get things done to get our
 8  license.  That was real simple mistake.  Nothing like
 9  -- I know this is difficult right now for us
10  (imperceptible).
11            The City Councilmens supposed here to
12  helping us, you know, not make more strictly for us.
13  It's helping us how to get business running, how to
14  helping city, all of our city.
15            COUNCILMEMBER ROCHE: Would you prefer it if


16  we postpone this and gave you time to --
17            MS. NEI: Yes.
18            COUNCILMEMBER ROCHE: -- to organize?
19            MS. NEI: Yes.  I will hope can get approved
20  because they -- you know, the people sitting there
21  waiting for license.  The business is closed.  You
22  know, there's no job.  And we try to not doing -- you
23  know, bring our lawyer here just because we respect,
24  you know, the City Councilmen will understand what
25  we've been going through.  The Mayor should know I've
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 1  been here time to time, just try to get things done
 2  right.
 3            COUNCILMEMBER FLEMING: But you and
 4  Mr. Thurmond both understand that before we could
 5  possibly even make a decision, we would need to see --
 6  if you're going to have a masseuse -- a massage salon
 7  there, we need to have proof that your practitioners
 8  have been --
 9            MS. NEI: Yes, ma'am.
10            COUNCILMEMBER FLEMING: -- educated --
11            MS. NEI: Yes, ma'am.
12            COUNCILMEMBER FLEMING: -- and do have their


13  license.
14            MS. NEI: Yes, ma'am.
15            COUNCILMEMBER FLEMING: Okay, and that the


16  State has also given you a State license for a massage
17  salon.
18            MS. NEI: Okay.  Yes, ma'am.
19            COUNCILMEMBER PITTMAN: I do have a ques-


20  tion.  I know the original intent was foot massage --
21            MS. NEI: Yes.
22            COUNCILMEMBER PITTMAN: -- and I know you've


23  been performing --
24            MS. NEI: Well --
25            COUNCILMEMBER PITTMAN: -- full body.  Are
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 1  you going to be applying to do everything?
 2            MS. NEI: Yes, ma'am.  This is because,
 3  well, I understand that this new codes change, from
 4  what I understand, I'm just representing, try to, for
 5  the county, whether before the license, for the state
 6  license for the last year, the license was, you know,
 7  including everything -- foot massage and full-body
 8  massage.  That's for them understand.  Even this is
 9  something new law, and unless you have notice anything
10  until this has happened, this is a lot of requirement.
11            COUNCILMEMBER PITTMAN: I don't think that


12  was a new law.  I think it was their understanding at
13  the time that --
14            MS. NEI: Yes, ma'am (overspeaking).
15            COUNCILMEMBER PITTMAN: -- it was only foot


16  massage.
17            MS. NEI: This is a lot of misunderstanding.
18  That's why I (imperceptible) on the City Hall at least
19  a lot of time, try to get things clear, what need to
20  be done, what don't need to be done, and we have no
21  answer.
22            And I don't think this is fair, for the last
23  minute, fax me on their -- you know, the denial on
24  Friday, and Mr. Scott went on vacation Monday until we
25  come back today, and --
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 1            COUNCILMEMBER PITTMAN: I'd like to hear


 2  what Mr. Haeberlin had to say, but I don't really have
 3  a problem with you coming back if you can work out --
 4            MS. NEI: Yes, ma'am (overspeaking).
 5            COUNCILMEMBER ROCHE: Procedurally, when --


 6  could we make a motion to just postpone it until the
 7  next session?  Can we do that at any point or do we
 8  have to go through the whole --
 9            ATTORNEY WEED: You can do that at any
10  point.  There's two ways of doing it.  You can recess
11  the matter until another date certain.  You can go
12  ahead and have a full hearing in this case.  In other
13  words, if you want to hear from Mr. Haeberlin again,
14  if you want to ask questions of the applicant, if you
15  want to hear from the public, you can do that and then
16  recess it or you can recess it now.
17            COUNCILMEMBER PITTMAN: I'd like to hear


18  what Mr. Haeberlin had to say and then recess it.
19            COUNCILMEMBER ROCHE: Well, I think if we're


20  going to do that, we should just go through the whole
21  process and then maybe recess the decision.
22            MS. NEI: Excuse me, Councilman, I just
23  really hope sometimes you can give this womens break,
24  because business is being -- you know, it's been
25  closed quite some time.  You know, we'll do anything
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 1  to try to get a business, you know.
 2            COUNCILMEMBER ROCHE: I understand.
 3            MS. NEI: Uh-huh.  All right.  Thank you.
 4            MAYOR JENKINS: Scott?  Scott, the original
 5  license that had run out, was it for foot massage or
 6  full-body massage?
 7            MR. HAEBERLIN: It said hair salon, sir.
 8            MAYOR JENKINS: Hair salon?
 9            MR. HAEBERLIN: Uh-huh.
10            MAYOR JENKINS: And no foot massage?
11            MR. HAEBERLIN: Well, our understanding from
12  that of the moratorium hearings is that they discussed
13  foot massage and there was some very directed
14  questions.  They did not discuss anything other than
15  foot massage.  My understanding from the occupational
16  tax clerk is the business license was actually issued
17  as hair salon.
18            And so I think there's -- there's a couple
19  of things that people are probably not realizing.  A
20  master of cosmetology license is kind of the highest
21  level of doing certain services, okay, and so a master
22  cosmetologist can massage the neck and the scalp,
23  et cetera, but they cannot do full-body massages.  So
24  if we have nobody that works at this establishment who
25  is a licensed massage therapist -- and there's only
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 1  about 2,000 people in the state of Georgia who are
 2  licensed to do that -- then we have nobody that can
 3  hold a license to operate this business at this
 4  location to perform massages, and I'm talking about
 5  areas other than the scalp, the neck, et cetera.
 6            And so when I originally received the
 7  petition, I went to the Secretary of State's Web site
 8  and then pulled every person's driver's license that
 9  was shown in the package, their information, anything
10  that was provided to me that had a name on it, I
11  looked them all up.  Okay.
12            According to the State, the State
13  cosmetology license for this salon is issued to --
14  and, please, I apologize, I will probably mess this up
15  -- Van, V-a-n, B-i-c-h is another word, and another
16  word is Ha, H-a.  Okay.  Now, that person is licensed
17  with the Secretary of State as a master barber -- not
18  a master cosmetologist, a master barber.  So actually
19  there are some things that they have, that they cannot
20  do, that a master cosmetologist can do.
21            The next person on the list was Traci Thin,
22  T-h-i-n, Vo, master cosmetologist again.  Another
23  name, F-e-n-g W-u, and a new word Zhu, Z-h-u, again,
24  aesthetician; and so on, nail technician, master
25  cosmetologist, master cosmetologist, aesthetician.
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 1            So we have had nobody that has presented any
 2  proof to the City that all of these individuals listed
 3  in this application is a massage therapist.  Again, we
 4  have proof that we have a master cosmetologist
 5  present, and that's great.  That's the reason why the
 6  City issued a hair salon license for this facility:
 7  so they could continue to do hair and nails while the
 8  discussion occurred regarding the massage.  So I think
 9  that's some of the confusion.
10            Now, regarding the facts -- that is, the
11  City staff report -- the staff is just a recommen-
12  dation to the City Council.  That's typical for us to
13  fax it about a week in advance, as soon as we have it
14  finished, to the applicant.  First I always want to
15  get it to the City Council because, again, that's who
16  I am employed by.  I get it to the City Council first,
17  the second it goes to the applicant, and then they
18  respond to you, the Council.
19            So like I said, what we have had submitted
20  to us just affirmatively does not tell me that there
21  is any licensed massage therapist present.  I think it
22  is an error on the part of the State to issue licenses
23  -- and if you look in your package -- to say on here
24  when this, the Van Bich Ha, that name, if you look in
25  your package -- and again I apologize for the


Page 43


 1  mispronunciation -- they list this as Spa 18 Beauty
 2  and Massage Salon.  So the name itself is misleading
 3  because these are not licensed massage therapists.
 4            Now, this same individual, B-i-c-h, new
 5  word, Van, V-a-n, last name Ha, H-a, on this license,
 6  it says, if you hold a license issued by the
 7  professional licensing boards, what is the license
 8  number?  So it's self-evident that this person is not
 9  a licensed massage therapist or they misled the State
10  on their application for the cosmetology license.
11            So from what I am seeing, again -- and I've
12  done a pretty diligent search of the State records --
13  unless the records are incomplete or wrong, I have not
14  found anybody that's a licensed massage therapist.
15            COUNCILMEMBER ROCHE: When did you do that


16  research online with the State?
17            COUNCILMEMBER ALEXANDER: I did it last


18  night.
19            COUNCILMEMBER ROCHE: Well, I asked
20  Mr. Haeberlin.
21            MR. HAEBERLIN: When I began my research on
22  the project.
23            COUNCILMEMBER ROCHE: So that --
24            MR. HAEBERLIN: And this was from -- we got
25  this on about 10/22 --
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 1            COUNCILMEMBER ROCHE: Right.
 2            MR. HAEBERLIN: -- and I started my
 3  research, my advertisement, all the things I need to
 4  do.  I have met with Maggie several times.  In fact,
 5  she came in today to see me.
 6            But again, I have to go on what the
 7  applicant provides me.  The applicant has not provided
 8  me information that indicates they are licensed to be
 9  a massage therapist.
10            COUNCILMEMBER ROCHE: Okay.  Well, again,


11  when did you find out that they were not -- you said
12  you did the research by going through the State --
13            MR. HAEBERLIN: Yes.
14            COUNCILMEMBER ROCHE: -- Secretary of State.


15  You know, when about did that happen?
16            MR. HAEBERLIN: I don't know.  20 days ago
17  maybe.
18            COUNCILMEMBER ROCHE: 20 days ago?
19            MR. HAEBERLIN: Again, when we receive an
20  application, we have to act on that application based
21  on the information we've received.
22            And I provided the information.  The
23  applicant could have shown up tonight with a copy of a
24  State of Georgia licensed massage therapist, but it's
25  self-evident, if that item was present, it's not an
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 1  item that they have readily handy.
 2            COUNCILMEMBER ROCHE: Okay.  I was at the


 3  original hearing, and I remember specifically the
 4  discussion.  And I did not review the tapes or
 5  anything, but, you know, we issued a couple of
 6  business licenses back during the moratorium hearings,
 7  and I'm pretty sure that specifically we did say that
 8  foot massage did not -- you did not have to have the
 9  State massage license to have foot massage.
10            MR. HAEBERLIN: That is actually -- based on
11  my information, that is incorrect.  If you read your
12  definition in your regulatory codes, the city
13  regulatory code, it's very specific.
14            I know Councilman Spangler had me read this
15  out at a prior hearing on Stewart Road, and that
16  definition, it talks about kneading, massaging,
17  et cetera.  Based on the criterion set forth in your
18  regulatory code, massaging feet is a massage parlor.
19            ATTORNEY WEED: Legally, I have to concur
20  with Mr. Haeberlin on that.  I think the massage
21  definition is clear.  That definition and also the
22  relevant regulatory code has been in effect in
23  Doraville since 1997, so it would have been in effect
24  the entire time that the business was operating.
25  Whether they had paid occupation tax or not, they
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 1  should have been in compliance with that code.
 2            COUNCILMEMBER ROCHE: So what you're saying


 3  is during the moratorium, this Council approved
 4  several business licenses for foot massage and they're
 5  all illegal, from what you're telling us.
 6            ATTORNEY WEED: Councilman, I don't know
 7  that.
 8            Please bear in mind that there is no such
 9  thing as a business license.  It is an occupation tax.
10            COUNCILMEMBER ROCHE: Whatever.
11            ATTORNEY WEED: That's extremely important
12  in this context that there be clear definitions that
13  we're all operating and we all agree to.
14            What's required by the ordinance is a State
15  license to even have a business that would have any
16  massage activity in it.  In addition to that, every
17  individual masseuse must have a State license to work
18  in that establishment.  So there are two licenses that
19  come from the State involved at a minimum right there,
20  assuming that the owner and assuming that the masseuse
21  have them.  They could be the same person, so maybe
22  it's one.  But that's a license that comes directly
23  from the State, not us.  Our code requires that.  It
24  requires that those be submitted before you can allow
25  the conditional use permit to go forward.
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 1            With regard to the occupation tax, that's
 2  simply the payment of a tax and that's a different
 3  animal than the license that's required by the code.
 4  The code itself does use the term, frankly, in my
 5  opinion, sloppily.  I didn't write this code.  It
 6  says, a valid massage occupation business license.  I
 7  would have taken out the term "occupation" there, but,
 8  once again, I didn't write this code.  But it's clear
 9  that this is something different than the simple
10  payment of the tax.
11            COUNCILMEMBER ROCHE: I'm trying to under-


12  stand how and why we made those decisions back during
13  the moratorium, and then today -- you know, everything
14  we knew at the moratorium was that, you know, it was
15  okay to do this, and now we're being told that no,
16  everything was -- was not okay.  So I don't know how
17  that -- I'm just -- I'm not understanding.
18            ATTORNEY WEED: Councilman, I mean human
19  beings make mistakes.  I wouldn't suspect that anybody
20  would think that the Council knows every single
21  ordinance that's on the books.
22            If the Council allowed someone in the terms
23  of the moratorium to come in and pay occupation tax
24  when you shouldn't have, well, that's -- that's a
25  human error.  Give them their money back.  That's a
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 1  solution to that problem.  The applicant can request
 2  back taxes that were improperly paid for up to three
 3  years and the City can go after taxes that haven't
 4  been paid to them for up to seven years.  So if that
 5  is a concern, give them their money back.  But either
 6  way, one -- one wrong doesn't make two rights.
 7            COUNCILMEMBER ROCHE: I guess what I'm
 8  saying is that, as you say, we're not attorneys up
 9  here, and we basically had to make our decisions based
10  on what was told to us by staff, et cetera, et cetera,
11  and I know that we approved more than one business
12  license for these types of establishments.
13            So when is --
14            COUNCILMEMBER FLEMING: Without requiring.


15            COUNCILMEMBER ROCHE: Without requiring


16  anything, I guess, because it was always the under-
17  standing, and my understanding was that as long as it
18  wasn't above the ankle -- and I can remember Mr. Bates
19  just like it was yesterday, saying:  Not above the
20  ankle.  As long as you're not above the ankle,
21  everything's fine.  And we're all saying, okay, we'll
22  nod our heads and we'll do it.
23            Now we're saying that there's a whole
24  'nother -- you know, and I'm --
25            ATTORNEY WEED: And it hasn't changed --
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 1            COUNCILMEMBER ROCHE: -- surprised at this


 2  point that --
 3            ATTORNEY WEED: It hasn't changed since 1997
 4  to the present date.  If the Council chooses to ignore
 5  the previous ordinance or, you know, change that
 6  ordinance, you can do so tonight.
 7            COUNCILMEMBER ROCHE: I don't think we
 8  ignored anything at the time.  I think we --
 9            ATTORNEY WEED: I'm not accusing that.
10            COUNCILMEMBER ROCHE: -- tried to make --
11            ATTORNEY WEED: I said you can.
12            COUNCILMEMBER ROCHE: -- we tried to make


13  our best decision based on the information that was
14  provided to us at the time.
15            MR. HAEBERLIN: Well, I do want to clarify
16  one --
17            ATTORNEY WEED: If you care to, you can
18  simply get rid of the ordinance tonight.  You can
19  approve this despite the ordinance.  I wouldn't advise
20  you to do that, but that's up to the Council.
21            MR. HAEBERLIN: I do want to clarify one
22  thing.  These applicants, the first three that we're
23  talking about, were three days before I actually was
24  employed by the City, so we really did not have -- and
25  I don't know what staff represented the petition to
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 1  you.  I know Mr. Calcaterra was in the audience.  I
 2  don't think he said anything.  And I know Mr. Howe was
 3  sitting in the audience.  But other than that, you
 4  probably just had Rhonda Blackmon or Sandra.  Sandra
 5  may not have been present.  But needless to say, you
 6  did not have any planning staff that was available to
 7  you at the time you had this hearing, so it was
 8  unfortunate it was three days before my employment
 9  with the City.  There were three licenses looked at
10  during that moratorium exemption hearing.
11            But recall, the way your ordinance is
12  structured, all these requirements in the regulatory
13  codes involve the police department as well, so it
14  would be normal process.  And that's what we're
15  expected to do is to involve ourself in these
16  businesses, and Code Enforcement did that.  Unfor-
17  tunately, they were not complying with what they
18  needed to do.
19            COUNCILMEMBER FLEMING: I have a couple of


20  housekeeping questions if you don't mind.
21            MR. HAEBERLIN: Sure.
22            COUNCILMEMBER FLEMING: Do we prorate the


23  tax -- we'll call it the occupational tax because it's
24  not a business license, quote/unquote.  Do we prorate
25  it when they, you know, come in on November the 2nd or


Page 51


 1  November the whatever or do we charge them the full
 2  year's?
 3            CLERK BRYANT: We do prorate.  But if they
 4  weren't in business the whole year and they just
 5  decided to come in in October and pay for the license,
 6  no.
 7            COUNCILMEMBER FLEMING: So I'm talking this


 8  business right here.  They started this business in
 9  November of 2008.  And based on what I'm hearing now
10  and something Mr. Roche has received just recently,
11  that the renewal is supposed to be done by December
12  31st, two thousand -- of the same year.
13            And so like I'm saying, this is a house-
14  keeping issue that I'm talking about that might be
15  presenting a problem.  How can you possibly renew an
16  occupational tax when you haven't even closed out your
17  year yet to determine how much sales you've had or how
18  much such-and-such you've had?
19            I'm having difficulty understanding, and I
20  can understand why they -- and I would have thought,
21  I've started a new business in November, and, you
22  know, most things are annual.
23            MR. HAEBERLIN: Well, ma'am --
24            COUNCILMEMBER FLEMING: The hers would have


25  been, you know, a month later.
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 1            MR. HAEBERLIN: Yeah.  The license clearly
 2  does state on the front of the license the day that it
 3  expires, and it is always on December 31st.  So I did
 4  want to make sure that the people were aware of that.
 5  That license hanging in the salon or whatever
 6  establishment says expires December 31st.
 7            COUNCILMEMBER FLEMING: Okay.  But now you


 8  can talk to me about the 12/31 of the same year.  I
 9  have a problem.  You know, I really have a problem
10  with that.
11            ATTORNEY WEED: The state law on the subject
12  is found in Title 48, 48-13 (1) through whatever the
13  other codes are, and it's done that way throughout
14  Georgia.
15            Essentially, your first year that you come
16  into business, you don't have any kind of record
17  whatsoever of what your gross receipts are going to
18  be.  So all you're required to do is give an estimate,
19  and the government pretty much accepts your estimate
20  on face value, under, you know, good faith.
21            And then after you get to the point of
22  renewal, the same thing essentially applies.  Renewals
23  are usually triggered a few months in advance of the
24  expiration date so that there isn't a mad rush to the
25  city hall with every business in town, you know,
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 1  trying to get renewed on the 31st.  In fact, I think
 2  renewals begin at least a month or two before the end
 3  of the year.
 4            CLERK BRYANT: (Inaudible)
 5            ATTORNEY WEED: Speak up.
 6            THE REPORTER: I didn't hear you.
 7            ATTORNEY WEED: She said last Friday in
 8  November, so it's about a month in advance of when the
 9  actual termination occurs.
10            So with regard to year-end close-out, are
11  the numbers ever perfect?  Probably not.  But in this
12  case, the tie definitely goes to the runner because
13  the government ordinarily doesn't look into in great
14  depth what they've actually paid, particularly that
15  first year since it's just a gross estimate.
16            COUNCILMEMBER ROCHE: Well, I was requested


17  to provide -- I had to provide proof of what my income
18  was for the previous year, and this was around
19  February or so.
20            CLERK BRYANT: It's in March.  That's for
21  the previous year.
22            COUNCILMEMBER ROCHE: Right.  So that's how


23  they know how much you made, so how much, you know, to
24  adjust your taxes.
25            So yeah, I had to pay before the end of the
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 1  year, whatever it is, 85 bucks or whatever it is, and
 2  then in March, they look at what I actually made or
 3  any business made, and at that point, they say,
 4  whoops, you owe us another five dollars or whatever.
 5            COUNCILMEMBER FLEMING: So the whole state's


 6  doing 12/31?  Is that what you're telling me?  The
 7  state of Georgia is doing December 31st of every year
 8  as renewal for occupational tax?
 9            ATTORNEY WEED: My memory of this is that
10  you could do them either based upon your budget cycle
11  or based upon termination of a calendar year.  I
12  believe the original statute allowed either/or.  Most
13  budget cycles are either a calendar year or the June-
14  July.  So I believe that there may be some cities that
15  do them on a June-July basis but the vast majority do
16  them on a calendar year.
17            COUNCILMEMBER ROCHE: So they would have


18  received their license around September or October.
19  Do we know that they received the packet to renew
20  their license like three or four weeks later?
21            CLERK BRYANT: Every time somebody gets a
22  license from me and it's like this month or the month
23  of December, I tell them:  This license is only good
24  for one/two months.  Make sure you renew.  I will send
25  you a renewal form.  If for some reason you don't get
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 1  it, it gets lost, make sure you renew your license
 2  because it will expire December 31st.
 3            COUNCILMEMBER ROCHE: So we can be sure that


 4  the City sent them renewal stuff back in Sep- -- last
 5  year.
 6            CLERK BRYANT: If they come like right now
 7  everybody -- I have to have everybody's renewal.  If
 8  they come after I sent the renewal, I give them the
 9  packet when they get their license, for this year.
10            COUNCILMEMBER ROCHE: I guess my question is


11  this:  If I had gotten my license three weeks ago,
12  would I still three weeks later have gotten a renewal?
13  That's a very close time frame.
14            CLERK BRYANT: If I already sent the
15  renewals, no.  I will give it to you at the time you
16  get your license for this year.
17            COUNCILMEMBER ROCHE: Okay.
18            MR. HAEBERLIN: That's all I really had.  I
19  just wanted to illuminate.
20            You know, again, I think there's a lot of
21  confusion about what a cosmetology license covers, and
22  it seems self-evident from what I've seen that there
23  is not the massage therapy.  And that's -- it's a very
24  protected license.  If I say I'm a massage therapist,
25  the Georgia Board of Massage Therapy wants to see my
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 1  license.  In other words, if I advertise massage
 2  services but I don't say I'm a massage therapist,
 3  that's a different situation.  But representing one's
 4  self as a massage therapist, there is a very limited
 5  number in this state.  It only appears to be about
 6  2,000 people.  So there's a very limited number of
 7  people that actually have this that would be able to
 8  comply under our rules, because it is a protected --
 9  it is a -- I guess it could be look at as a property
10  right.  Mr. Weed may not agree with me -- I don't know
11  -- but it's a very limited number.
12            And we have no proof otherwise.  I have
13  discussed this with the applicant, and it continued,
14  and I have been asked whether the Council would
15  approve this.  My comments was, I am only a
16  recommending body.  The Council will make the ultimate
17  decision.
18            We have provided the applicant plenty of
19  information and time to submit information back to the
20  Council, and the Council packages were not out that
21  much further than when the applicant received their
22  information as well -- their staff recommendation.  So
23  I just wanted to clarify some of those.
24            Are we going to continue on with the public
25  hearing or are you guys interested in recessing this
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 1  item at the time?
 2            COUNCILMEMBER ALEXANDER: I have an
 3  additional observation.
 4            Information that the applicant supplied,
 5  they supplied the State of Georgia cosmetology salon
 6  license, and it's expired.  It expired in June.
 7            MS. NEI: I already renewed it.
 8            COUNCILMEMBER PITTMAN: I think we'd like to


 9  hear the rest of the public hearing.
10            And we do appreciate you trying to make
11  efforts to rectify everything.
12            If you could possibly get with him and get
13  it in writing, and maybe you could help her to under-
14  stand exactly what we are requiring.  And if she can
15  come up with those things, then certainly we could set
16  a date to come back.
17            MR. THURMOND: I think so.  I'm trying to
18  make notes.  Aside from the licensing issue and the
19  site plan deficiency, was there anything else that
20  needed to be addressed?
21            MR. HAEBERLIN: I would ask the applicant to
22  review the criterion that I the staff am given by the
23  City Council and to be able to address each one of
24  those points as listed in the standards of review of
25  the staff report which you received, and they go items
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 1  one through eight.  And that will require that she
 2  respond to the Council while you feel that you have
 3  met those criteria or how you feel that you meet it
 4  differently than what I have addressed.  And so,
 5  again, that's what I am given, and that's what you
 6  respond to the Council.
 7            And we will need affirmative licensing
 8  information from the Georgia Board of Massage Therapy,
 9  which we've not been able to obtain.  And your site
10  plan is deficient because it needs to show setbacks,
11  dimensional setbacks, it needs to show parking.  It
12  needs to show all the criterion that are addressed in
13  the items one through eight, and it unfortunately does
14  not.  So we'll need to know if there's no parking on
15  this site to satisfy the needs of these buildings.
16            Just on a general look-and-see, you know,
17  the small building that you're in is one space for 250
18  square feet, the office building in the back is one
19  space for 300 square feet.  And so the parking
20  criteria on this site are not for that of a general
21  shopping center, and so you'll need to address that
22  parking in a very detailed function:  How many square
23  feet?  Is it devoted to office?  And what is the
24  parking provided for the offices and how many square
25  feet is devoted to that of the retail salon or --
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 1  excuse me -- massage  location and the parking
 2  provided for it.
 3            MR. THURMOND: Okay.  And somebody else
 4  could work with you about --
 5            MR. HAEBERLIN: Certainly.  I would like to
 6  receive the information, though, in writing that I
 7  would be able to share with the Council.
 8            MR. THURMOND: Okay.
 9            MR. HAEBERLIN: So I guess my understanding
10  is we're proceeding with the public hearing?
11            MAYOR JENKINS: Is that correct?
12            COUNCILMEMBER PITTMAN: That's okay.
13            MR. HAEBERLIN: Okay.
14            MAYOR JENKINS: Okay.
15            MR. HAEBERLIN: So on the public hearing, we
16  want to hear from those for and those against, and
17  we're going to ask that you raise your hand.
18            If you'd like to speak for this petition,
19  please raise your hand.
20            MAYOR JENKINS: Raise your hand, please.
21            MR. HAEBERLIN: Anybody that would like to
22  speak for the petition.  That means that you want them
23  to be approved as a massage location.
24                           - - -
25                       (No response)
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 1                           - - -
 2            MR. HAEBERLIN: Okay.  Anybody that would
 3  like to speak against the petition, please raise your
 4  hand.
 5            Again, seeing nobody -- Oh.
 6            MS. FRAYSSE: Can I ask a question?
 7            MR. HAEBERLIN: Direct that, please, to the
 8  Council.
 9            MS. FRAYSSE: Are we talking about a foot-
10  massage parlor or are we talking about a full-body
11  massage parlor?
12            COUNCILMEMBER PITTMAN: That's what I --


13            MS. FRAYSSE: We're talking apples and
14  oranges?
15            MR. HAEBERLIN: There is no difference.  If
16  you are massaging somebody, you have to be a massage
17  therapist unless it falls under the parameters of a
18  master cosmetologist while you massage the neck,
19  et cetera, while you're applying perms and treatments
20  to the hair and cutting the hair.
21            ATTORNEY WEED: Neck, face, scalp and hair
22  of a customer for cosmetic or beautifying purposes is
23  exempt.
24            MR. HAEBERLIN: So in this -- I guess we
25  would say this is a full-body massage, even though
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 1  it's not the correct term, so it is covered under
 2  massage parlor.
 3            COUNCILMEMBER ROCHE: When is our next
 4  public hearing scheduled?
 5            MR. HAEBERLIN: December 14th, I believe, at
 6  6:30.
 7            COUNCILMEMBER FLEMING: December?
 8            MR. HAEBERLIN: Yes, ma'am, because of the
 9  holiday.  There was a discussion you may recall --
10  it's on e-mail -- about when should we hold the
11  meetings, and they didn't want it at -- most of the
12  Council did not want it at the remaining part of the
13  year due to the holidays, and we tried to move it
14  forward to accommodate some petitioners.  So it would
15  be December 14th if you choose to recess it.
16            COUNCILMEMBER ROCHE: Did you want to recess


17  it or --
18            MS. NEI: (Inaudible)
19            MR. HAEBERLIN: Please come forward.  So at
20  this time, the public hearing section is closed, and
21  we're going to hear back from the applicant.
22            MS. NEI: Well, I have been very confused,
23  the whole massage license part.  There's so many
24  rules, we are confused, the Councilmen's confused.
25  And if they issue last year was the problem for just a
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 1  simple mistake, the point is, just real simple
 2  mistake, the license last year for renew, and then
 3  right now come back to so many.
 4            And our question is, what are we doing here?
 5  Even you give to us last year to get a business, then
 6  this is really simple mistake.  We pay the tax.  The
 7  business run down.  You know, people having no working
 8  for that, you know, until we get everything approved.
 9            And I've been asking what do you need to be
10  change, and I have no one to answer, and right now
11  people sitting there.  All the rules is even -- we get
12  all confused, what license is for what license.
13            COUNCILMEMBER PITTMAN: So could we --


14            MS. NEI: And we have hired a lawyer for all
15  this complicated things.
16            COUNCILMEMBER PITTMAN: Basically we're just


17  asking for the massage license; is that correct?
18            ATTORNEY WEED: I would not --
19            COUNCILMEMBER PITTMAN: A copy of --
20            ATTORNEY WEED: I would not presume to know
21  what the Council is asking for.
22            COUNCILMEMBER PITTMAN: Well, that's what --


23            ATTORNEY WEED: The Council best knows what


24  the Council wants in order to make a decision.
25            COUNCILMEMBER PITTMAN: Well, isn't that
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 1  required?
 2            ATTORNEY WEED: My opinion is it is
 3  required, it has been required since 1997, and
 4  assuming for the sake of argument that --
 5            MAYOR JENKINS: Tom, no.
 6            ATTORNEY WEED: -- the Council adopted or
 7  somehow granted them the permission to do foot massage
 8  by virtue of letting them pay the occupation tax, they
 9  still would have had to get, outside of that,
10  according to the ordinance, proper licenses.  That
11  still would have been a requirement whatever you did.
12            COUNCILMEMBER PITTMAN: Right.
13            ATTORNEY WEED: You just simply gave them
14  permission to continue in light of the moratorium.
15            COUNCILMEMBER PITTMAN: Right.
16            And do you understand that?
17            MS. NEI: Yes.
18            COUNCILMEMBER PITTMAN: Okay.  So if you


19  could provide that.
20            And I appreciate the fact that you're saying
21  that you were issued that before, but this is what we
22  need now.
23            MS. NEI: Okay.
24            COUNCILMEMBER PITTMAN: Okay?
25            MS. NEI: All right.  Thank you.
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 1            COUNCILMEMBER PITTMAN: Thank you.
 2            COUNCILMEMBER ROCHE: I have a question
 3  before you're done.
 4            MS. NEI: Okay.  Yes, sir.
 5            COUNCILMEMBER ROCHE: Do you -- I mean the


 6  business license says for beauty salons.  I mean you
 7  guys, do you cut hair, do you do nails?
 8            MS. NEI: Okay.  I am confused on that.
 9  Scott asked me to get a business license and to keep
10  business running for businesses.  You know, we have no
11  license.  That's what we say.  So he want to get us
12  whatever the license keep our business running.
13            And my confuse here, the whole massage, the
14  Spa 18, they are seller for massage, foot massage,
15  okay, and why we get a hairdressing/pedicure/manicure
16  license to run the business, and I'm confused.  And we
17  having hard time get a license, too, and nobody can
18  work in there.
19            COUNCILMEMBER FLEMING: So you have no hair


20  salon --
21            MS. NEI: No, ma'am; no.
22            COUNCILMEMBER FLEMING: -- in Spa 18?
23            MS. NEI: No, ma'am; no.  And that's why we
24  been getting -- want to get us this license, and
25  nobody can do nail and hair, and I -- the whole
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 1  Council's -- we're hanging here.  Why we want to get a
 2  hairdresser for doing foot massage?
 3            COUNCILMEMBER ROCHE: I understand.
 4            MS. NEI: And I'm real -- I'm real angry
 5  because all the people here try to get a license, run
 6  the business.  There's one rule, and not nobody
 7  helping us.  And I'm mad about because I'm back and
 8  forth, try to get an answer --
 9            COUNCILMEMBER ROCHE: I understand.
10            MS. NEI: -- and I have no one help.
11            COUNCILMEMBER PITTMAN: Again, we appreciate


12  that, and we're sorry that you feel that way.  But if
13  you could get with him or whoever and the things that
14  we ask, and see if you could get that straightened up.
15            MS. NEI: I give it until October 22nd and
16  everything's okay, and that's why --
17            COUNCILMEMBER PITTMAN: Okay, but we need


18  that now.  I understand.  Okay?
19            MS. NEI: Is there anybody have any
20  question?
21            COUNCILMEMBER PITTMAN: No.
22            MS. NEI: No?  Okay.
23            COUNCILMEMBER FLEMING: I need to make a


24  motion, please, that the seven conditional criteria
25  that's listed in addition to the massage certificates
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 1  and the massage license be excluded from the criteria
 2  before we make any type of decision.
 3            COUNCILMEMBER ALEXANDER: I'm sorry.  I


 4  don't understand the motion.
 5            COUNCILMEMBER FLEMING: As far as this is


 6  being considered as a conditional use permit.  This
 7  company has been in business all year long until we
 8  passed the massage parlor ordinance, and then Quality
 9  of Life went out to distribute the massage therapist
10  or the massage parlor ordinance.
11            COUNCILMEMBER ALEXANDER: I don't believe


12  that's true.
13            COUNCILMEMBER FLEMING: Why did we get them


14  signed from all the massage parlor ordinance, um --
15            COUNCILMEMBER ALEXANDER: I believe their


16  business license was checked prior to our passing of
17  the ordinance.
18            COUNCILMEMBER FLEMING: Okay.
19            ATTORNEY WEED: That would be accurate.
20  That is correct.
21            COUNCILMEMBER FLEMING: All right.  I
22  rescind that statement, then.
23            However, I do not believe that the
24  conditional use criteria should be considered in this
25  particular hearing because they were already in
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 1  business and have been in business all year long.
 2            They started in business in November.  What
 3  we're really wanting to see from them is proof of
 4  massage.
 5            If they don't have a hair salon, I'm not
 6  sure why the City of Doraville permitted them for a
 7  hair salon.
 8            COUNCILMEMBER PITTMAN: Is that what they


 9  were --
10            CLERK BRYANT: They do.  They have a hair
11  salon.  They did have a hair salon, and that's the
12  type of license that they provide to you, for them to
13  have a beauty salon.
14            None of them provide anything for -- and
15  that's why -- they did not provide the City with
16  massage licenses from the State since they did not
17  provide them for the massage occupational tax
18  certificates in 2008 nor in 2009.
19            COUNCILMEMBER ALEXANDER: Mr. Haeberlin, in


20  your review of the tape -- and again I could be wrong
21  -- I believe they were initially a hair salon and they
22  wanted to add foot massage to their services?
23            MR. HAEBERLIN: Correct.  The folks that
24  came in during the moratorium hearing -- and I believe
25  that Ms. Wendy Chang was there with a gentleman named
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 1  Steve, and it was not audible as to who he was.  It
 2  was a male and a female.  They talked about doing hair
 3  and nails and skin care, et cetera.  Okay.  And it was
 4  asked specifically about massage, and they said foot
 5  massage, something like foot massage at that time.
 6            Now, since this time, the discussion about
 7  this provisional license, when I was approached about
 8  how can we stay in business to do hair and nails, I
 9  said, well, if you can meet the requirements for that
10  business license, we can get you a business license.
11  And in that package, I have a letter directly from the
12  applicant that says, I understand I am to perform no
13  massage services.  Okay?
14            We kept this business going relative to
15  having some income base but not massage, because you
16  have a group of people that are licensed to do the
17  hair and nails, et cetera, so it seemed logical and
18  valid for them to be in business doing that.  And that
19  is the reasoning and rationale rather than them being
20  closed permanently until this application hearing.
21  But the understanding -- and it is in writing from the
22  applicant -- that they would not perform massage
23  services, so I think it's very clear because it came
24  from the applicant.
25            So I don't think there is this misunder-
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 1  standing as purported here.  Why would you apply for a
 2  hair and nail salon and write specifically to the City
 3  and sign your signature to it if you're not attesting
 4  to that?  So we have some areas where we're really not
 5  clear what exactly is going on here.
 6            COUNCILMEMBER ROCHE: Yeah.
 7            COUNCILMEMBER FLEMING: I've made a motion.


 8            COUNCILMEMBER PITTMAN: Also -- you did make


 9  a motion?
10            COUNCILMEMBER FLEMING: I made a motion to


11  delete the seven criteria for a conditional use permit
12  and only require them to come to us with the
13  certificates of proof of masseuse licenses as well as
14  a certificate from the State that their business
15  license indicates that they are indeed a massage
16  parlor.  Without those two items, I don't believe that
17  we could pursue it.  But I do not wish to have the
18  seven criteria, conditional uses, considered.
19            ATTORNEY WEED: Now I'd like to say this.
20  If you want to go ahead and second that for purposes
21  of discussion before I make a legal statement, that's
22  fine with me, or I can go ahead and make a legal
23  statement.  What would you prefer?
24            If you don't get a second, then there would
25  be no point in me making a legal statement.  That's up
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 1  to the Council.
 2            COUNCILMEMBER ROCHE: I'll second it and
 3  hear what you have to say.
 4            ATTORNEY WEED: All right.  You can't do it
 5  that way.  There may be a different way you can do it.
 6            But in my opinion, if the Council -- the
 7  only reason why you're constituted here for this
 8  purpose was to either grant or deny a conditional use
 9  permit.  You have no other legitimate purpose to have
10  these people before you.  So if you don't consider the
11  standards applicable for all conditional use permits,
12  then you have held an illegal hearing in my opinion
13  and you've wasted these people's time.
14            So where you might want to go is, perhaps
15  the ultimate question that you need to decide will be
16  whether it is the Council's opinion that your grant of
17  relief from the moratorium by allowing them to pay
18  occupation tax at the time that they did it last year,
19  if that somehow vests them or gives them some grand-
20  fathering from the other regulations of the ordinance.
21  That would achieve where you want to go.
22            Or you could make a decision that they meet
23  the criteria that are set out, and you can grant them
24  the conditional use.
25            But with regard to having a motion and
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 1  second to simply not consider the criteria under the
 2  law, my opinion is you can't do that, because you have
 3  no other reason to be here to hear these people's
 4  case.
 5            COUNCILMEMBER ROCHE: Well, I was confused


 6  about that because it seems like all we've been
 7  talking about today is the occupational tax business
 8  license.
 9            COUNCILMEMBER FLEMING: But they want a site


10  plan, and he has to provide proper parking and --
11            COUNCILMEMBER ROCHE: We know all that.


12            COUNCILMEMBER FLEMING: -- da-da-da-da-da.


13            COUNCILMEMBER ROCHE: I'm just saying.  I
14  mean I'm more confused.
15            ATTORNEY WEED: Well, let's --
16            COUNCILMEMBER ROCHE: I understand what


17  you're saying.  But it just seems like the whole thing
18  had to do with the occupational tax license, because
19  that was apparently the whole thing that touched this
20  off; right?
21            ATTORNEY WEED: I don't know who you're
22  asking, but let me --
23            COUNCILMEMBER ROCHE: I'm just asking in
24  general.
25            And so instead of saying, oh, no, we --
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 1            It is my understanding that it was
 2  discovered that they did not have -- their
 3  occupational tax license had expired, and it was
 4  discovered that it had expired.  And so wouldn't they
 5  be simply applying for an occupational tax license
 6  instead of a conditional use?
 7            ATTORNEY WEED: To begin with, apparently
 8  the original occupation tax permit was never for
 9  massage.  It was for cosmetology slash --
10            COUNCILMEMBER ROCHE: I got that.
11            ATTORNEY WEED: -- hair salon.
12            COUNCILMEMBER ROCHE: Even though it was


13  approved.
14            ATTORNEY WEED: So they never had -- they
15  never paid occupation tax or listed that they wanted
16  to do massage, apparently.
17            In addition, from 1997 until today, even if
18  they were given authority by this Council to move
19  forward because you exempted them from the moratorium
20  requirements, they still should have had all the state
21  licenses in order to do massage, either way.
22            So they can still achieve all those goals if
23  you want to give them the opportunity to achieve those
24  goals.  But with regard to the present motion and the
25  present second, you would essentially -- you would be
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 1  saying to staff to do something illegal, in my
 2  opinion, and I would advise staff not to comply with
 3  that order if the motion passes --
 4            COUNCILMEMBER ROCHE: Right.
 5            ATTORNEY WEED: -- which I hope that it
 6  doesn't.
 7            COUNCILMEMBER ROCHE: You've talked about


 8  two different -- and I don't mean to pick on you
 9  particularly, but we're talking about two different
10  licenses -- an occupational tax license and a
11  licensing as a massage therapist.
12            ATTORNEY WEED: At least two.
13            COUNCILMEMBER ROCHE: Fine.  What does that


14  have to do with conditional use, though?  Now we're
15  talking about conditional use.  That, to me, is a very
16  different thing.
17            ATTORNEY WEED: Okay.  Let's start at the
18  beginning.  Let's start at the beginning.
19            There's one purpose that the Council is
20  sitting here tonight with regard to these applicants.
21  One purpose only.  And that is they are before you
22  seeking a conditional use permit to be allowed to have
23  a massage parlor at a certain location in the city.
24  They have to come before you to do that, because
25  that's currently the law.
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 1            And that has been the law since what time,
 2  Scott?
 3            MR. HAEBERLIN: I can't think of when
 4  2008-33 was approved, but it has been since my
 5  employment with the City.
 6            ATTORNEY WEED: Since 2008 at least.
 7            MR. HAEBERLIN: Sometime December, I think.
 8            ATTORNEY WEED: Okay.  So that's currently
 9  the law.  That's the only reason why you're here.
10            COUNCILMEMBER ROCHE: I got that.  I guess


11  my --
12            ATTORNEY WEED: So you could decide -- you
13  could look at the criteria and decide that they meet
14  the criteria and allow them to go forward, grant them
15  the conditional use, order them to come back to you
16  and make sure that they get all the appropriate
17  permits.  It's done.  You could do that.  You have no
18  basis in my opinion to deny the conditional use
19  permit.  It's over.  If they don't like it, they can
20  appeal.
21            You could make some determination that
22  somehow -- based upon the exemption you granted when
23  they came to you originally to be allowed to pay
24  occupation tax, that somehow that constitutes some
25  form of vesting, because that event I believe did
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 1  occur before the 2008 ordinance that made this use a
 2  conditional use.
 3            COUNCILMEMBER ROCHE: Right.
 4            ATTORNEY WEED: And if you do that, that
 5  could be an option as well.
 6            COUNCILMEMBER ROCHE: It just seems to me


 7  that getting a massage license is a different thing
 8  than a conditional use, and I'm not sure why that
 9  would come to us.
10            ATTORNEY WEED: Well, it has to now because
11  the Council passed a law that said it had to.
12            In 1997, you passed a law that says that all
13  masseuses had to have a state license.  And it's been
14  on the book since then, over 10 years; hasn't changed.
15  So that's always been out there.
16            With regard to the conditional use permit,
17  having to get that to have a massage parlor in town,
18  this Council adopted that as well.  You adopted it in
19  2008.
20            So it comes down to, I think, essentially
21  three options:  One, you can make a determination that
22  somehow the exemption you granted underneath the
23  occupation tax moratorium, that when you allowed that
24  to occur, that that somehow gives them permission to
25  have this use at this location.  You still need to
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 1  require them to get the other state licenses, but that
 2  would take care of the zoning element of it.
 3            COUNCILMEMBER ROCHE: Right.
 4            ATTORNEY WEED: The other thing you could do
 5  is, you know, you have the evidence.  You could simply
 6  determine as a majority that they meet the criteria
 7  granted under the conditional use and grant them the
 8  thing and still require them to get the state
 9  licenses.  That's another option.
10            You could recess this to some other date and
11  wait until they get more information to you, or they
12  get the licenses and revisit the entire thing.
13            I think your best option if you want to
14  grant this would be to make a determination that they
15  meet the standards, for them to bring back --
16  contingent upon them showing you proof of all the
17  state licenses if that's what you want to do.
18            COUNCILMEMBER ROCHE: Yeah, I got the first


19  part.  I'm just not sure why a zoning hearing would
20  talk about occupation, you know, licenses.
21            ATTORNEY WEED: Because if it doesn't --
22  My analogy, if I were a doctor and I wanted to treat
23  patients in Doraville, I'd have to get an office in a
24  certain zone to do that.
25            COUNCILMEMBER ROCHE: Right.
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 1            ATTORNEY WEED: But the Council would have a


 2  right to find out if I was a licensed medical
 3  practitioner.  And if I wasn't, the Council I think
 4  would not only be embarrassed by granting me the
 5  opportunity to practice medicine without a license in
 6  your town but arguably you'd be contributing to
 7  perhaps criminal action.
 8            COUNCILMEMBER ROCHE: Of course.
 9            ATTORNEY WEED: That's why it matters.
10            COUNCILMEMBER ROCHE: But if the zoning was


11  taken care of, then it would never come to the
12  Council.
13            When you came to get your occupational
14  license as a physician, you would show your physi-
15  cian's license and it would never come to the Council.
16            ATTORNEY WEED: That is correct, because it
17  would go straight to the police department in this
18  case, it being a masseuse, and they would either
19  qualify or they wouldn't underneath that.
20            COUNCILMEMBER ROCHE: I guess I just --
21            ATTORNEY WEED: But the Council wrote a law
22  because you wanted to have additional regulation on
23  massage parlors, which is why you made --
24            COUNCILMEMBER ROCHE: But that law was
25  passed recently.
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 1            ATTORNEY WEED: In 2008.  And then you have
 2  made an amendment since then to limit the overall
 3  number.
 4            COUNCILMEMBER ALEXANDER: I have --
 5            COUNCILMEMBER FLEMING: Remove my motion,


 6  please.
 7            COUNCILMEMBER ALEXANDER: I have one more


 8  question.  I want to make sure that everyone is on the
 9  same page.
10            It's my recollection, and confirming with
11  the planner's review of that tape, that there was an
12  affirmative vote to allow the previous applicant to do
13  foot massage only, never full-body massage with the
14  removal of clothing.  I just want to make that
15  distinction.
16            Is that what you recall, Mr. Roche, because
17  you said you --
18            COUNCILMEMBER ROCHE: I believe so, yeah.


19            MR. HAEBERLIN: I mean that is my
20  recollection as well, reviewing the tape.  Obviously,
21  although I was not an employee of the City at the
22  time, I had the opportunity to review this on tape,
23  and after reviewing the tape, it seems that that is a
24  correct rendition of what occurred.
25            And obviously and as Mr. Weed has
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 1  illuminated, all the regulatory controls such as a
 2  criminal background investigation, fingerprinting,
 3  photographing and all that stuff that the police
 4  department does for masseuses will still be there, I
 5  assume, regardless.
 6            ATTORNEY WEED: That's --
 7            COUNCILMEMBER ROCHE: Right.
 8            ATTORNEY WEED: -- my opinion.
 9            COUNCILMEMBER ROCHE: Of course.  It would


10  have to be.
11            So do all the foot massage parlors have
12  occupational tax licenses for -- what is it? --
13  cosmetology or beauty parlor or whatever it is?
14            ATTORNEY WEED: I sure hope not but I don't
15  know.
16            COUNCILMEMBER ROCHE: I think maybe their


17  license was issued in error also.
18            COUNCILMEMBER PITTMAN: I was going to make


19  a motion to continue this, give them the opportunity
20  to get with Mr. Haeberlin and bring back the informa-
21  tion that we are requesting, that he is requesting.
22            MAYOR JENKINS: Pam, did you  --
23            ATTORNEY WEED: Councilman, would you with-


24  draw your second first?
25            COUNCILMEMBER ROCHE: I'm sorry.  I withdraw
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 1  the second.
 2            ATTORNEY WEED: Thank you.
 3            MAYOR JENKINS: Pam's got to --
 4            COUNCILMEMBER FLEMING: I did, sir.
 5            COUNCILMEMBER PITTMAN: She did.
 6            ATTORNEY WEED: Councilman Fleming withdrew


 7  her motion and Councilman Roche withdrew his second,
 8  and apparently there's a new motion on the table.
 9            COUNCILMEMBER PITTMAN: And that would be on


10  December 14th, 2009.
11            COUNCILMEMBER ROCHE: And I'll second that.


12            COUNCILMEMBER ALEXANDER: And I would like


13  to make sure the applicant gets a copy of Article 9,
14  the massage parlor regulatory ordinance.
15            MR. HAEBERLIN: I can do that.  They have
16  received the amended version with the hours,
17  et cetera, and I have proof of that, obviously.  And
18  so I want to make certain that they have the
19  regulatory codes that are overseen by the regulatory
20  clerk as well, and I can do that.
21            COUNCILMEMBER FLEMING: But as of right this


22  minute if they were doing a hair salon in that
23  business, they could still be operating; correct?
24            MR. HAEBERLIN: But not performing massages.
25            COUNCILMEMBER FLEMING: No.  I just said
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 1  hair salon.
 2            MR. HAEBERLIN: That's correct.  However,
 3  again, there may be evidence --
 4            COUNCILMEMBER FLEMING: I just --
 5            MR. HAEBERLIN: -- that suggests otherwise.
 6            COUNCILMEMBER FLEMING: I just wanted to --


 7            MR. HAEBERLIN: Yeah.
 8            COUNCILMEMBER FLEMING: -- clarify that they


 9  could be open doing business as a hair salon doing
10  hair --
11            MR. HAEBERLIN: Uh-huh.
12            COUNCILMEMBER FLEMING: -- only.
13            MR. HAEBERLIN: Correct.
14            COUNCILMEMBER PITTMAN: But no hair salon?


15  Never been a hair salon?
16            MS. NEI: She owns the hair salon on Asian
17  Square, okay, and there was never a hair salon, nails.
18  There is no hair salon and, you know, pedicure service
19  in that particular area.
20            And I have one more thing to say.  I'm
21  sorry, everybody.  We've been closed the business
22  since the day, and we will just be counting right on
23  the letter saying we not perform massage.  We have
24  been tell right on the letter for the City and
25  (imperceptible) -- telling us right on the letter
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 1  we're not performing massage.  It's exactly telling
 2  us.  This is not right.  We been (imperceptible) the
 3  whole time.
 4            COUNCILMEMBER ROCHE: What letter is that?


 5            MS. NEI: My girlfriend today went to the
 6  City to try to get things done, and there was a letter
 7  asked her to writing for the City saying the license
 8  we're getting is specially having, say, okay, the
 9  license we're applying is not for massage.  By the
10  way, we could get a hair salon, the license, we can
11  get a business running.  That's the whole point.
12            And why we want to get a license for
13  hairdressings and pedicure for running a business for
14  massage?  There was no increments to settle for the
15  hair salon.  The increment, you know, purpose of the
16  service of hair and nail.  And we been (imperceptible)
17  to turn about a letter telling us and writing down
18  this is no massage purposes using.
19            And we thought maybe this is honest
20  misunderstand.  He try to get us back and forth, get
21  the spa open.  That's what we understand.  We try to
22  get the business license renew.
23            But why the other purpose if we don't have
24  any business increment service for hair and nail?  And
25  the turn about the letter say we have specially it's
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 1  turning down, it's have us write down that this is no
 2  purpose for any massage uses.
 3            So I'm confusing here, because right now
 4  this is no employee in the spa, nobody, because we
 5  don't do hair, we don't do nail.  Why would we doing
 6  that?  And then business been closed.
 7            And the whole thing is very confused.  And
 8  then we been telling one thing and doing another
 9  thing.  Maybe this is some of the misunderstanding,
10  try to get business open, but I think this is not
11  fair.  You know, peoples been there, try to make a
12  living.  There is rent need to be paid.  And this is a
13  lot of the misunderstand.  This business a big mess.
14  And then no matter what we say -- you know.
15            COUNCILMEMBER PITTMAN: What's the name of


16  her hair salon?
17            MS. NEI: Hair Capital.
18            COUNCILMEMBER PITTMAN: Hair Capital.
19            MS. NEI: Yeah.  She's doing -- had a shop
20  just cutting hair and the other partner is having the
21  restaurant.  One is having hair salon, one have a
22  restaurant.  So what we doing get a license do not
23  perform massage, of hair and nail?
24            COUNCILMEMBER PITTMAN: What is Triple V


25  Salon?
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 1            MS. NEI: This is actually -- this is some
 2  misunderstand when they regis [sic] the corporation.
 3  Okay.  And when they come back to renew the business,
 4  city license, they say that you must add the slash Spa
 5  18 Massage.
 6            COUNCILMEMBER PITTMAN: So it's Triple V


 7  Salon doing business as Spa 18.
 8            MS. NEI: Well, actually it is, but we had
 9  to go back to state, re-change the name for the
10  corporation.  This is another mess that we've been
11  getting done.  So I was really -- didn't really want
12  to waste anybody's time.  Just get us to get business
13  running.
14            Right now, even there is no employee.  The
15  business is closed, and we just try to get business,
16  go back and forth and do the things because the rent
17  need to be paid and right now the economy's just real
18  bad.
19            And then even the Councilmen have a lot of
20  misunderstand.  We just don't try to hire the lawyer
21  here to get things so ugly, who's wrong, because this
22  always comes from misunderstanding.  And then people -
23  - the funny things is that people create a lot of hope
24  for the -- for I mean for what good?  I mean we try to
25  pay tax here, I mean try to do the legitimate
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 1  business, and then it just make one thing to another,
 2  you know.  I don't know.
 3            I'm just real upset because we've been told
 4  to write it down do not do massage.  That's what we
 5  told, because the second time I have write a letter
 6  and tell because this is license not do any massage
 7  part.  But what I understand, you know, get a
 8  hairdresser, you know, when we get a license, a
 9  hairdresser license.  So we just want to get us
10  business, have a license to running but not a
11  hairdresser.
12            I'm done.
13            COUNCILMEMBER ROCHE: Okay.
14            MS. NEI: Does anybody have questions?
15            COUNCILMEMBER PITTMAN: Thank you.
16            MS. NEI: Thank you.
17            MAYOR JENKINS: We got a motion and a
18  second; is that correct?
19            CLERK BRYANT: That's correct.
20            COUNCILMEMBER FLEMING: And the motion is?


21            CLERK BRYANT: Recess it until December
22  14th.
23            MAYOR JENKINS: What is the motion?
24            COUNCILMEMBER PITTMAN: It's to continue


25  this until December 14th, 2009, to give the applicant
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 1  the opportunity to bring back the information that we
 2  are requesting as well as Mr. Haeberlin.
 3            MAYOR JENKINS: Do we already have a second?
 4            COUNCILMEMBER ROCHE: Yes.
 5            MAYOR JENKINS: Anymore discussion?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            MAYOR JENKINS: Call the roll.
10            CLERK BRYANT: Councilmember Alexander?
11            COUNCILMEMBER ALEXANDER: Yes.
12            CLERK BRYANT: Councilmember Fleming?
13            COUNCILMEMBER FLEMING: No.
14            CLERK BRYANT: Councilmember Pittman?
15            COUNCILMEMBER PITTMAN: Yes.
16            CLERK BRYANT: Councilmember Roche?
17            COUNCILMEMBER ROCHE: Yes.
18            CLERK BRYANT: Councilmember Spangler?
19            COUNCILMEMBER SPANGLER: I'll say yes, but


20  we need to specifically let these people know exactly
21  what they need to bring back for this December 14th
22  meeting.
23            MAYOR JENKINS: Motion carried.
24            Scott?
25            MR. HAEBERLIN: I apologize, Mayor and
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 1  Council.  In haste, I skipped 3A, 3B, 3C.  This is
 2  just general housekeeping.  We need to recess these
 3  items to January 25th, 2010.
 4            And we don't have a recommendation from the
 5  Planning Commission yet because the staff is still
 6  working on preparing these documents.
 7            The reason why I wanted to recess them, this
 8  will avoid the City incurring further financial
 9  concerns to readvertise these time and time again.  So
10  if we could get a motion to recess these to January
11  25th, 2010, I'm hoping to have these before the
12  Planning Commission in January so that on January
13  25th, you guys can start working on these things and
14  hopefully get them approved in some format.  So that
15  would be 3A, 3B and 3C.
16            COUNCILMEMBER PITTMAN: So moved.
17            MAYOR JENKINS: Second?
18            COUNCILMEMBER ALEXANDER: Second.
19            MAYOR JENKINS: More discussion?
20                           - - -
21                       (No response)
22                           - - -
23            MAYOR JENKINS: Call the roll.
24            CLERK BRYANT: Councilmember Alexander?
25            COUNCILMEMBER ALEXANDER: Yes.
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 1            CLERK BRYANT: Councilmember Fleming?
 2            COUNCILMEMBER FLEMING: Yes.
 3            CLERK BRYANT: Councilmember Pittman?
 4            COUNCILMEMBER PITTMAN: Yes.
 5            CLERK BRYANT: Councilmember Roche?
 6            COUNCILMEMBER ROCHE: Yes.
 7            CLERK BRYANT: Councilmember Spangler?
 8            COUNCILMEMBER SPANGLER: Yes.
 9            MAYOR JENKINS: Okay, Scott.
10            MR. HAEBERLIN: The next item which is a
11  public hearing is a conditional use request as massage
12  therapy per Ordinance 2008-33; Plaza One Shopping
13  Center, Treat Your Feet.  The applicant -- again, I
14  apologize for mispronouncing his name -- is Zheng
15  Guang -- I believe that's correct -- 5938 Buford
16  Highway, and tax parcel 18-337-03-002, Suites 103,
17  104, 105, zoned C-2.
18            Again, like the previous application, this
19  property is zoned C-2.  However, this applicant came
20  to the City Council for another location during the
21  moratorium hearing, but this a second location that
22  the applicant is proposing within the city.  And so
23  based on our code that's in effect, the 2008-33, this
24  does require a conditional use to go before the City
25  Council to determine based on the criteria given to
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 1  the staff as to whether you will entertain this
 2  occupational tax license going forward with the
 3  necessary items that include the criterion and of
 4  course the regulatory code enforcement.
 5            So we are looking at a two-acre site.
 6  Everyone is aware that Plaza One is a recently-
 7  constructed shopping center within the city.  At this
 8  time, there are no other businesses within the
 9  facility so this will be an anchor tenant.  Again,
10  this is shown as Highway Commercial on the Comp Plan.
11  This property benefits from multiple public road
12  frontages, that being on a prominent corner, three
13  road frontages.
14            And so what we're dealing with here is a
15  shopping center that, based on the site plan, was
16  broken down in very specific criterion as to a certain
17  portion of it would be retail and a certain portion of
18  it would be office.  So therefore, all their parking
19  criteria are based on what they have provided to us,
20  and so we're going to have to be very diligent in
21  following their parking criteria and make sure that
22  they don't break down the parking different than what
23  was shown on their site plan.
24            Now, there has been a lot of discussion
25  about this shopping center.  We are aware -- and
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 1  again, this permit being issued predates my employ-
 2  ment with the City -- that this site was not built in
 3  compliance with the approved site plan.  So if you
 4  went out there today to the site, you would not find
 5  on the ground what was supposed to be on the approved
 6  plans, so there's been fairly significant deviation in
 7  that.
 8            Now, based on that deviation, I'm not able
 9  to certify, based on the site plan they have provided
10  me, that parking is met.  I just don't know, because
11  the site plan does not match that of the property, so
12  I wanted to bring that to your attention.
13            Again, this is another application that came
14  before the further amendments to the '97 ordinance
15  which Mr. Weed discussed with you, which is the
16  massage parlor ordinance.
17            COUNCILMEMBER ROCHE: Didn't we have a
18  building inspector to make sure that the building was
19  in compliance with the site plan?
20            MR. HAEBERLIN: Well, sir, I'm really not
21  aware of what the building official's contract
22  entails.
23            I know that as a building official it would
24  be normal for him to inspect the building, but
25  certainly he is not a site inspector.  I would not
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 1  expect him to be involved with the other aspects of
 2  the site.  So I really don't know that, because I
 3  don't know the details of Mr. Calcaterra's contract.
 4            COUNCILMEMBER ROCHE: So who would?
 5            MR. HAEBERLIN: I guess the City Council.
 6            ATTORNEY WEED: I have his contract, but I
 7  don't have it here before me.
 8            COUNCILMEMBER ROCHE: Never mind.
 9            COUNCILMEMBER ALEXANDER: I believe this --


10            ATTORNEY WEED: If you asked for or --
11            COUNCILMEMBER ALEXANDER: -- was done before


12  Mr. Calcaterra.
13            ATTORNEY WEED: -- would like an official
14  opinion about whether he failed or breached his
15  contract, I'm happy to give that.
16            COUNCILMEMBER FLEMING: No.  But if that's


17  not part of his duties, whose duties is it?
18            ATTORNEY WEED: I could -- I could tell you
19  what's in his contract.  That's all I could address.
20            COUNCILMEMBER ROCHE: But that wasn't my


21  question.  My question, as Councilwoman Fleming
22  stated, is it if that's not part of his duties, then
23  whose duties is it?
24            MR. HAEBERLIN: Generally it is a
25  development or a site inspector, and the City has not
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 1  chosen to employ one of those individuals.
 2            COUNCILMEMBER ROCHE: Okay.
 3            MR. HAEBERLIN: So that being said, you
 4  know, the site plan that's presented in the package,
 5  if you go out there to the site today to look at it,
 6  it doesn't look like that.  I just wanted to make
 7  everybody clear about it.
 8            And so I have reviewed that site plan in the
 9  context of the standards that you've given me.  And
10  again, compliance with the site plan, I can't attest
11  to that.  I mean that's self-evident.  And so that is
12  one of the critical items in reviewing the standards
13  of review.  I mean I just can't certify that.
14            So I have provided you a footprint of the
15  three suites that they're looking at.  You'll notice
16  they are demarcated as retail on the footprint.  And
17  then if you look at the site plan -- and of course I
18  invite the Council to go out and look at this site.
19  It's been discussed in great length in e-mail,
20  particularly with the landscaping, et cetera, that
21  this site just simply does not match it.
22            And based on the standards of review,
23  particularly the site plan -- you know, there has been
24  discussion about has there been some saturation point
25  of these services in the city.  I don't know.  That's
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 1  really a decision for the City Council to make.  But
 2  based on the criteria of the standards of review,
 3  particularly the site plan, the staff did recommend
 4  denial of the petition request.
 5            And again, I have nothing in my package from
 6  the applicant that proves -- and I'm anxious to hear
 7  from the applicant -- that they are licensed massage
 8  therapists in the state of Georgia.  And you as well
 9  may want to discuss with them their other location in
10  the city that was approved in the moratorium hearing.
11  Again, I don't factually know that there are licensed
12  massage therapists at that location either.
13            Are there any questions from the Council?
14            COUNCILMEMBER ROCHE: So your concern with


15  the site plan is that there may be a lack of parking.
16            MR. HAEBERLIN: I mean that's certainly the
17  case.
18            I will tell you this:  and this is not a
19  slur on the Council, but the consultants that have
20  previously been hired to do plan review for the City
21  did a very poor job, in my opinion, reviewing plans,
22  and this is how things go forward in this fashion.
23  This should have been caught at the time the original
24  -- seriously, originally, the footprint for the
25  building was put in place, and, unfortunately, it was
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 1  not.
 2            But the plan review itself didn't even meet
 3  the code, so I don't know how it proceeded from there.
 4  It's just one of those situations that if the City is
 5  to employ consultants, they have to be knowledgeable
 6  of the city codes, not Dekalb County codes or some
 7  other code, because our codes are very different than
 8  any other jurisdiction.  And they need to be able to
 9  review things and to approve or deny them based on
10  what your codes are.  That was not occurring,
11  obviously, before I got here, based on some of the
12  site plans I've seen.
13            MAYOR JENKINS: At the time Plaza One was
14  built, did we not have a full-time person?
15            MR. HAEBERLIN: Well, my understanding when
16  I came on board -- again, I'm not privy to a number of
17  job descriptions -- Mr. Ronald Buice was the storm-
18  water inspector and my understanding is Mr. Calcaterra
19  is the building official.  But we have no site
20  inspector.  We have no person that's daily at the
21  site, reviewing the activities of the construction
22  folks.
23            Generally, most building officials only look
24  at the building.  That's really all they deal with is
25  the technical codes.  They don't deal with compliance
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 1  on zoning.
 2            MAYOR JENKINS: Chuck Entsminger was here at
 3  that particular time.
 4            MR. HAEBERLIN: I apologize.  I'm not aware
 5  of that.  But at the completion time, certainly the
 6  completion time, I don't believe Mr. Entsminger was
 7  present at the City.  So for most of the project, it
 8  probably would have been that.
 9            MAYOR JENKINS: But he would have had to
10  approve of all the plans; is that not correct?
11            MR. HAEBERLIN: I assume, based on my
12  limited knowledge of the code, that the building
13  official -- and if Mr. Entsminger was employed as the
14  city building official and met the criterion for being
15  that, that under the previous code, he would have been
16  the individual to approve it but only in accord with
17  your codes.  Not a judgment call, not an interpre-
18  tation but in accordance with your codes.
19            COUNCILMEMBER ROCHE: Well, couldn't you go


20  back and find the site plans and find out who signed
21  off on it?
22            MAYOR JENKINS: Right.
23            MR. HAEBERLIN: I certainly can.
24            COUNCILMEMBER ROCHE: That would be
25  interesting to know.
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 1            MR. HAEBERLIN: I will find out that
 2  information for the Council.
 3            MAYOR JENKINS: Sure would.
 4            COUNCILMEMBER ROCHE: Because Mr. Calcaterra


 5  I believe was also working as a part-time building
 6  official --
 7            MAYOR JENKINS: He was, yes.
 8            COUNCILMEMBER ROCHE: -- at the time -- at


 9  that time.
10            MR. HAEBERLIN: Well, I do think --
11            COUNCILMEMBER ROCHE: We had a full-time and


12  a part-time, and now we just have a part-time.
13            MR. HAEBERLIN: Well, I do want to clarify
14  for the Council, you do employ an engineering
15  consulting firm, Keck & Woods, to do most of your plan
16  reviews.
17            This property met the criteria under the
18  local issuing authority.  In other words, Georgia Soil
19  & Water had to see the site plan.  In addition, Keck &
20  Woods had to see it, which is the City's engineers,
21  and then all the other staff who may have been
22  involved in the process.
23            COUNCILMEMBER PITTMAN: So it's not
24  necessarily the applicant's fault.
25            MR. HAEBERLIN: It's not necessarily the
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 1  applicant's fault.  However, the property owner is not
 2  providing the proper site plan to the applicant; and
 3  then we, the City, are relying on the information
 4  supplied to us.  So I mean that's what's submitted
 5  with their application, and this has been an ongoing
 6  problem with this site for quite some time.
 7            ATTORNEY WEED: Council, I've got a limited
 8  question if you don't mind, too.
 9            Scott, is there an as-built, an actual final
10  plan that reflects what actually was put on the
11  ground?
12            MR. HAEBERLIN: There are a couple pages
13  that have been submitted to us.  That was after the
14  fact.  But it's not a complete site plan and it
15  certainly has not been stamped by Georgia Soil & Water
16  nor approved by any other staff member that I'm aware
17  of.
18            So there's a couple pages that reflect land-
19  scaping and some other things, but it's not a full
20  site plan, no, sir.
21            So if there are no further questions of the
22  staff, we'll hear from the applicant and then we'll go
23  to the public hearing.
24            COUNCILMEMBER PITTMAN: So they solely
25  denied -- the Planning Commission solely denied it
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 1  based on the site plan?
 2            MR. HAEBERLIN: The Planning Commission does
 3  not see conditional uses so they've not seen this
 4  item.
 5            COUNCILMEMBER PITTMAN: Okay.
 6            MR. HAEBERLIN: It's not a requirement of
 7  your code.  It only goes to you, the Mayor and
 8  Council.
 9            COUNCILMEMBER PITTMAN: Thank you.
10            MR. HAEBERLIN: At this time, we invite the
11  applicants to come forward.
12            Sir, are you the applicant?
13            UNIDENTIFIED SPEAKER: I'm not the applicant


14  (imperceptible).
15            THE REPORTER: I'm not understanding.
16            MR. HAEBERLIN: Please come forward so we
17  can hear from you.
18            Is that the will of the Council?
19            MAYOR JENKINS: If he's not the applicant --
20            MR. HAEBERLIN: Okay.
21            MAYOR JENKINS: -- no.
22            COUNCILMEMBER PITTMAN: He is going to
23  answer.  He has some questions on the site plan.
24            MR. HAEBERLIN: Are you working in concert
25  with the applicant?
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 1            UNIDENTIFIED SPEAKER: Right.
 2            MR. HAEBERLIN: Do you want the applicant --
 3            The applicant.  Excuse me.  The applicant,
 4  do you want this person to address the site plan issue
 5  for you or do you-all want to come forward?
 6            UNIDENTIFIED SPEAKER: (Imperceptible)
 7            MR. HAEBERLIN: If he is part of your
 8  petition, I would say that would be correct.
 9            ATTORNEY WEED: That's fine with me legally.
10  I'd rather hear it all now.
11            MR. HAEBERLIN: Please come forward.
12            ATTORNEY WEED: Put it on the record.
13            MAYOR JENKINS: Come on up, sir.
14            MR. YANG: Hi.  My name is Brent, (spelling)
15  B-r-e-n-t  Y-a-n-g.  I'm from the Arcon, (spelling)
16  A-r-c-o-n, Construction Company.  I'm here just to
17  answer the site plan, the matter.
18            Actually, we had this here approved by City
19  of Doraville.
20            COUNCILMEMBER ROCHE: Who signed that?


21            COUNCILMEMBER FLEMING: Could you tell us


22  the date and the signature, please.
23            MR. YANG: It's March 11, two thousand --
24  yeah, March 11, 2009.  It has a signature.  I don't
25  know the name on there.  Can you . . .
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 1            MAYOR JENKINS: That's Calcaterra, I
 2  believe.
 3            MR. HAEBERLIN: Sir, this -- and ma'am, I
 4  apologize; the entire Council -- this is not untypical
 5  of permitting authorities that the building official
 6  typically does not sign certificate of occupancies
 7  anymore.  The authorized signature is that of the
 8  permit clerk.  In this situation, the signature is
 9  Ruby M. Biggers, and she is the City's permit clerk.
10  She is my employee.  She works with Mr. Calcaterra and
11  myself on all these items.  So she did sign the
12  certificate of occupancy.
13            COUNCILMEMBER ALEXANDER: For whom?


14            MR. HAEBERLIN: For the Plaza One.  I mean
15  this would be a shell occupancy permit.
16            COUNCILMEMBER ALEXANDER: Okay.
17            MR. HAEBERLIN: So if she received from the
18  building official a final sign-off that he had
19  inspected the property, whatever he inspects -- I
20  don't know the full details of that -- that he gave a
21  certificate of occupancy.
22            Now, since this time, you've adopted a CC,
23  certificate of completion, and so that would have been
24  done to address the outside of the building.
25            In my opinion -- again, I don't know
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 1  factually -- it seemed like that the building was fine
 2  to Mr. Calcaterra, he instructed Ms. Biggers to
 3  prepare the certificate of occupancy, and, in his
 4  normal process -- and I've seen this done in many
 5  jurisdictions -- that the permit clerks are actually
 6  the signatures, authorized signatures on the
 7  certificate of occupancy.
 8            MR. YANG: Before we got this here, so be
 9  somebody to City of Doraville for the site plan. In
10  like two months, we never got any question about the
11  site plan.  We waiting and waiting.  I've been there
12  like twice, what's going on, they said so we -- then
13  after that, we done the old inspection, so we request
14  for the C.O. so they release the C.O.  That's why we
15  form the sign saying anybody welcome to our store from
16  business owner.  Yeah.
17            Then why they -- there was kind of a
18  question about the site plan.  There was revised site
19  plan.  They never request for it.  We did that.  I --
20  I don't know the City of Doraville, all the
21  processing, but they give us everything.
22            And also Mr. Chuck did all the inspection by
23  the code, it's okay, and also he say he want to see
24  all, revise the site plan, just send it to the City of
25  Doraville, so we did.  So we got the C.O.  That's the
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 1  problem we think.  My asking about the revised site
 2  plan after -- after C.O.  That's the situation right
 3  now.
 4            We did the right job.  We did all the
 5  inspection from Dekalb County for water and sewer,
 6  underground, and also we have the permit.  We always
 7  backed it up, okay, okay, okay.
 8            COUNCILMEMBER FLEMING: Did you happen to


 9  see the site plan that the applicant in this
10  particular hearing has provided for us?  Have you seen
11  a copy of it?
12            MR. YANG: We just got these pages from --
13  by Friday by fax.
14            COUNCILMEMBER FLEMING: And I was just
15  curious as to whether that is the same site plan that
16  you have.
17            That's what I believe there's some confusion
18  is the one that they supplied is not the same one that
19  we have.  Is that correct?
20            MR. YANG: That is correct.  That's not the
21  same one.  This is the oldest one.
22            COUNCILMEMBER FLEMING: I'm sorry?
23            MR. YANG: This is old one.
24            COUNCILMEMBER FLEMING: Old one.
25            MR. YANG: Yes.
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 1            COUNCILMEMBER ROCHE: But you have submitted


 2  a site plan since then.
 3            MR. YANG: We send this site plan.
 4            I never got -- never got any question, you
 5  know.
 6            COUNCILMEMBER ROCHE: When was that
 7  submitted?
 8            MR. YANG: It was submitted -- it's March
 9  1st, 2009.
10            COUNCILMEMBER PITTMAN: So we're denying it


11  but we don't really have anyone on site that can
12  approve it, anyway?
13            MR. HAEBERLIN: Well, I'll try to address
14  that.
15            The difficulty you have -- and certainly if
16  I was the city building official or development
17  inspector, if someone had built an entire building and
18  done an entire site that did not comply with the
19  approved site plans, that not only our city codes
20  address that, you know, they could have been written a
21  citation at any time during this process regarding
22  noncompliance with the site plan.
23            But the fact that it's a local issuing
24  authority issue, that the City's ability to issue
25  permits is based on compliance with their approved
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 1  plans, and it got to the very end and it doesn't meet
 2  those requirements, I'll be honest with you:  if I had
 3  been the building official, I would not have signed
 4  off on the revisions either.  I would have said,
 5  "Resubmit a complete as-built.  We'll send them back
 6  to Georgia Soil & Water.  We'll send them to all the
 7  reviewing agencies and we will get the item re-
 8  permitted."  And again, I don't get to make that
 9  judgment call because I'm not the building official.
10  I've never inspected the inside of this property.  I
11  have no idea what it's developed as.
12            COUNCILMEMBER ROCHE: Actually, you are the


13  building official.
14            MR. HAEBERLIN: I am the assistant building
15  official for zoning purposes only, and this property
16  is zoned without conditions.
17            COUNCILMEMBER ROCHE: So our building
18  official -- we don't really have an employee that's
19  our official building official.  We have a --
20            MR. HAEBERLIN: You have Mr. Calcaterra.
21            COUNCILMEMBER ROCHE: -- contractor who only


22  goes out and inspects when someone asks him to go out
23  and inspect.
24            MR. HAEBERLIN: Well, Mr. Calcaterra is
25  inspecting based on requested inspections.  And like I
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 1  said, I don't know the full context of the contract.
 2            The City really does need a development or
 3  site inspector.  That's my opinion.  That's probably
 4  the reason this got to this stage.
 5            COUNCILMEMBER PITTMAN: So we don't have


 6  that, and we've had no one along the way that you're
 7  aware of that's making those decisions?
 8            MR. HAEBERLIN: I'm not aware that anyone
 9  is.
10            Again, based on --
11            COUNCILMEMBER PITTMAN: So --
12            MR. HAEBERLIN: -- the rate we're being
13  charged that I know of when Mr. Calcaterra comes in,
14  you know, he's going out and making electrical
15  inspection and a footing inspection, et cetera.  I
16  don't know what else he may be doing.
17            He's certainly, in my opinion, qualified to
18  do all these things, and I think him to be so.  I
19  don't know that that is within the context of what
20  he's been employed by the City to do.
21            COUNCILMEMBER ALEXANDER: Do we have a copy


22  of the site plans that the gentleman has right here?
23  Do you have a copy of the site plans?
24            MR. HAEBERLIN: This is for the landscape
25  only.  I do have a copy of the landscaping.  And this
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 1  was what was discussed in the e-mail many, many months
 2  ago before this property was ever C.O.'d, with the
 3  City Council, that it did not meet the criteria of the
 4  site plan; the landscaping again, deviated; and the
 5  tree ordinance, which was not a very good ordinance
 6  with respect to requiring bushes, but this site met
 7  the requirements of the tree ordinance.
 8            COUNCILMEMBER ALEXANDER: Do the buildings


 9  as built appear on that drawing?
10            MR. YANG: Yes.
11            MR. HAEBERLIN: I would assume so.
12            COUNCILMEMBER ALEXANDER: Okay.  So this


13  drawing was supplied by the applicant.
14            MR. HAEBERLIN: Correct.
15            COUNCILMEMBER ALEXANDER: Okay.  So the


16  applicant supplied us with the incorrect drawing.
17            MR. HAEBERLIN: That's correct.
18            COUNCILMEMBER ALEXANDER: With an incorrect


19  drawing.
20            MR. HAEBERLIN: Correct.
21            COUNCILMEMBER ALEXANDER: Okay.
22            MR. HAEBERLIN: And I showed them what I had
23  from Mrs. Wang, who I believe to be the property
24  owner, and they said yep, and that is the item that
25  was photocopied for them and they submitted it with
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 1  their application.
 2            So it appears that the property owner, who I
 3  believe to be Ms. Wang, again, and was previously
 4  involved in another conditional use request at this
 5  site, which was withdrawn if you recall, this was the
 6  same site plan that was submitted at that time too.
 7  So this is just a landscape plan.  This is not the
 8  full site.
 9            COUNCILMEMBER ALEXANDER: But that is


10  irrelevant.  That's not what was supplied with the
11  application.
12            MR. HAEBERLIN: That's correct.
13            COUNCILMEMBER ALEXANDER: Okay.
14            MR. YANG: Because that time we submitted
15  for revised site plan because Mr. Chuck said, before
16  the C.O., revise the drawing, submit it to City of
17  Doraville.  So we revised the drawing and it was as-
18  built survey.  We send it.  We're waiting the comment.
19  (Imperceptible) at appropriate time, so we're waiting
20  the comment from the City of Doraville.  But I never
21  got any paper, any e-mail from the City of Doraville.
22  As soon as we pass old inspection, so we request for
23  the C.O.  City of Doraville give us these pages.
24            Also we done all the inspection.  Not by
25  myself.


Page 108


 1            COUNCILMEMBER ROCHE: I understand.
 2            MR. YANG: City of Doraville.
 3            UNIDENTIFIED SPEAKER: Can I speak a little
 4  bit more?  I can explain in more detail.
 5            COUNCILMEMBER ALEXANDER: And your name?


 6            MR. YOON: My name is Moses Yoon.  I'm the
 7  general contractor, Arcon Construction.
 8            During the bid for this Plaza One, the
 9  construction, the construction (imperceptible) that
10  time, inspector, Mr. Chuck --
11            MAYOR JENKINS: Chuck Entsminger.
12            MR. YOON: That's right, yeah.  He did the
13  inspection by step, all the step.  He came out the job
14  site and he looked at it and then he signed it or
15  sometime he give the correction, we revised it and
16  fixed it and recalled inspection.  He come out, check
17  it out, and whatever he said the okay, we just keep
18  following as he said.
19            Finally, middle of this construction
20  process, that time I talked to him, leave the site
21  plan, we will change it.  That time he say you have to
22  prepare the revised plan and submit it before final
23  inspection.  That's why we just prepare it before the
24  final inspection.  That time, I don't know what
25  happened, but Chuck is gone.
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 1            After that, we call, I call here for the
 2  final inspection.  Mr. Scott came out (inaudible).
 3            MR. HAEBERLIN: With Mr. Calcaterra, to
 4  resolve the issue on the dumpster.
 5            MR. YOON: Yeah, right.
 6            He come out together, Mr. Scott.  He say,
 7  you're a little bit different on the site plan, on the
 8  permit drawing, he say.  (Imperceptible) That's why
 9  explain to I prepare the old site plan.  That's why my
10  friend, he submit the -- right away, we submit the
11  site plan.
12            That time, first time I went to Scott, what
13  you want?  Which drawing you want?
14            He say, okay, tree is different.  Couple
15  tree location is different.  Trash can location is
16  little bit different.  Parking layout is a little bit
17  different.  So just different things come up, we have
18  to change it, revise it and submit it.  That's why we
19  following as he said.
20            And then we're waiting answer from City of
21  Doraville.  No one give the answer to me.  That's why
22  we try to call the final inspection.  I don't know
23  what's going on.
24            And so after that, the inspector came out.
25  He walked through everything, building and site,
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 1  everything, and he signed off and he give the
 2  certificate of occupancy.
 3            I don't know inside the City of Doraville
 4  what process for this, but we got the C.O.  That's why
 5  I thought everything done.
 6            Currently right now, you -- Scott have the
 7  site plan issue.  Couple months ago when we already
 8  got the tenant improvement approval, one tenant, that,
 9  you know, eye care tenant improvement, he already give
10  the approval there too.  Why at that time he doesn't
11  issue this site plan issue then?  I can't understand
12  either.
13            Please understand the situation.  Thank you.
14            MR. YANG: Is there any other question?
15            COUNCILMEMBER FLEMING: No.  Thank you.


16            MR. YANG: Thank you.
17            MR. HAEBERLIN: Just want to clarify for the
18  Council, the eye care place is not a conditional use,
19  and so the only thing I'm reviewing is the zoning.
20  And in that respect, the zoning was appropriate for
21  that of an eyecare situation.  He's talking about an
22  interior finish permit, what each tenant in this
23  building will do once the shell is C.O.'ed.
24            So there's -- really in that respect, based
25  on zoning, I didn't feel I had any authority to deny
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 1  it because it's not a conditional use; it is not site-
 2  plan-specific.  And so I did want to respond to the
 3  Council with respect to that.
 4            And we did meet on the site with the
 5  Mr. Moses and we looked at that of the dumpster.
 6  Again, the entire site had been built.  And when we
 7  went out there, there was no dumpsters, there was no
 8  dumpster enclosures.  Again, it wasn't compliant with
 9  the site plan so they had to change the site plan once
10  again to accommodate the dumpster.  And the inspection
11  on that dumpster would have occurred, I assume, by the
12  building official.  I don't know.  Again, I don't know
13  what the parameters of what he inspects at this time.
14            However, when they're talking about the as-
15  builts, apparently no City employee has signed off on
16  these as-builts.  However, apparently a certificate of
17  occupancy may have been issued.  I don't know if it
18  was issued in error.  I can't attest to that.
19            COUNCILMEMBER ROCHE: Well, number 7 here,


20  it says, parking and loading are not installed in
21  accordance with the City-approved site plan.
22            MR. HAEBERLIN: That's correct.
23            COUNCILMEMBER ROCHE: What's the City-
24  approved site plan?
25            MR. HAEBERLIN: The one that is stamped by
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 1  the local issuing authority that went to Georgia Soil
 2  & Water, and this is the one that you have in your
 3  package.  And if you look on the front of this --
 4            COUNCILMEMBER ROCHE: So subsequent site


 5  plan changes . . .
 6            MR. HAEBERLIN: I'm just -- again, I'm
 7  trying to look in detail.  I'm not seeing any of the
 8  staff members' signatures on this copy.  And again,
 9  this is just a photostat.  So you know, I see some
10  Dekalb County reviews, et cetera.  Obviously, they're
11  only reviewing like water and sewer, et cetera.
12  They're not reviewing the city zoning ordinance for
13  the City.
14            COUNCILMEMBER ROCHE: Okay.  So the denial


15  was based on -- help me understand this -- the lack of
16  parking?  I mean there appears to be a lot of parking
17  for one store in an empty shopping center.
18            MR. HAEBERLIN: Correct; but we don't
19  factually know based on that breakdown.
20            Again, they hinge their bet.  I would do
21  this as well, trust me, if I was out in the private
22  arena working on behalf of myself and not on behalf of
23  the City.  I would try to get a site plan approved
24  that had the minimum bare parking that I could, to
25  provide my customer that much more ability to develop
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 1  their property.
 2            In this case, they did not base their entire
 3  site plan on that of a general shopping center.  They
 4  have broken it down very specifically into office and
 5  very specifically into retail.  That will probably
 6  hurt them in the future if they can't follow that
 7  breakdown.
 8            COUNCILMEMBER ROCHE: That's the only reason


 9  you're saying that you're denying -- that you're
10  recommending denial of this conditional use --
11            MR. HAEBERLIN: Well, that --
12            COUNCILMEMBER ROCHE: -- because of the
13  parking.
14            MR. HAEBERLIN: That, and again, the whole
15  property is not developed in accordance with the site
16  plan.  If the site plan is the key aspect of this and
17  this was submitted with the application, it does not
18  on its face meet the criterion to demonstrate
19  approval.
20            COUNCILMEMBER ROCHE: We're talking about


21  three units within -- I don't know how many units are
22  in here.  I'm just not sure I understand how that
23  works.
24            MR. HAEBERLIN: Well, you know --
25            COUNCILMEMBER ROCHE: Are you going to deny
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 1  everything?
 2            MR. HAEBERLIN: Well --
 3            COUNCILMEMBER ROCHE: If someone wanted to


 4  put a retail store there and it was zoned for that --
 5            MR. HAEBERLIN: If -- if I review --
 6            COUNCILMEMBER ROCHE: -- we'd deny that too?


 7            MR. HAEBERLIN: -- the site plan and that
 8  tenant space is shown as retail or whatever, whatever
 9  is shown on the approved site plan, that's what I
10  would review.  Okay?
11            At this time, the approved site plan is the
12  one in your package.  These three sites are shown as
13  retail.  Okay?  Absent going before a conditional use,
14  these folks would have never come before the Council.
15  They would never had a discussion about the site plan
16  other than if the building official, if that's within
17  the scope of his parameters, addressed this with them.
18            In the code, it says the building official
19  can issue a citation for noncompliance.  I believe
20  it's Section 1308 of the code.
21            COUNCILMEMBER ROCHE: Let me ask the
22  question a different way.  If someone had come and
23  wanted a retail thing that did not require a
24  conditional use --
25            MR. HAEBERLIN: Uh-huh.
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 1            COUNCILMEMBER ROCHE: -- would we have


 2  granted them what they need to open a business there?
 3            MR. HAEBERLIN: Well, from my perspective, I
 4  would have just reviewed the zoning.  If the zoning
 5  was appropriate, yes.
 6            COUNCILMEMBER ROCHE: So the parking would


 7  not have been an issue.
 8            MR. HAEBERLIN: Well, it's shown on the
 9  approved site plan, this is a designated spot for
10  retail.  And so this is a retail establishment.  This
11  is not an office establishment.  Yes, I would have.
12            COUNCILMEMBER ROCHE: So then as far as the


13  parking is concerned, that's not really an issue as
14  far as the criteria as to whether or not we would
15  grant a conditional use.
16            MR. HAEBERLIN: Well, again, that's your
17  interpretation of the situation, sir.
18            COUNCILMEMBER ROCHE: Well --
19            MR. HAEBERLIN: As the staff, I read it
20  literally.  The site plan does not comport --
21            COUNCILMEMBER ROCHE: I give up.
22            MR. HAEBERLIN: -- or comply with the city
23  codes, and I can only rely on that.
24            COUNCILMEMBER ROCHE: Mayor, could we get a


25  five-minute break?
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 1            MAYOR JENKINS: Scott?
 2            MR. HAEBERLIN: Fine with me.
 3            MAYOR JENKINS: Okay.  Five-minute break.
 4            COUNCILMEMBER ROCHE: Thank you.
 5                           - - -
 6                      (Brief recess)
 7                           - - -
 8            MAYOR JENKINS: Yes, sir.  Get up there and
 9  get it started.
10            COUNCILMEMBER FLEMING: We haven't actually


11  heard from the applicant, have we?
12            COUNCILMEMBER ROCHE: No, we haven't heard


13  from the applicant.  We heard from the builder.
14            ATTORNEY WEED: That's correct.
15            MAYOR JENKINS: Okay.  Who's the applicant
16  that's applying for the license?  Come on up.
17            MR. HAEBERLIN: All the applicants if you
18  want to speak.
19            MR. CHEN: My name is Dave Chen.  I'm a
20  friend of Guang Zheng and I'm speaking on his behalf.
21            MAYOR JENKINS: You're going to have to
22  speak closer.
23            MR. CHEN: I'm here to help aid in trans-
24  lation, and I am not an attorney and I have no
25  business interest in this venture.
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 1            MR. ZHENG: My name is Guang Zheng.
 2            MAYOR JENKINS: Do you want to tell us what
 3  you're asking for, sir?
 4            MR. CHEN: Yes.  One of Guang's primary
 5  concerns was with the shopping center, why it wasn't
 6  -- why it isn't compliant with the code, because his
 7  site plan was actually furnished by Mr. Haeberlin when
 8  he submitted his application.
 9            MR. HAEBERLIN: That is correct.  That's
10  what Ms. Wang supplied to us.
11            MR. CHEN: So is that currently an issue
12  now?
13            MR. HAEBERLIN: That's a discussion for the
14  Council.  I don't know.  I'm not the building
15  official, sir.
16            COUNCILMEMBER FLEMING: Well, as far as I'm


17  concerned -- I'm going to go on record here -- we are
18  here to hear your conditional use, and your
19  conditional use is a massage parlor, I believe.  So
20  let's address the massage parlor, and I don't want to
21  hear anymore about parking or whether we have too many
22  bushes or trees.  I want to hear about your massage
23  parlor or your foot massage, I believe it is.
24            MR. CHEN: Yes.  Mr. Guang Zheng is applying
25  for a foot massage parlor at the location 5938 Buford
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 1  Highway.
 2            COUNCILMEMBER ALEXANDER: The application


 3  says foot and full-body massage.
 4            MR. CHEN: Yes, that's correct; foot and
 5  full-body massage.
 6            COUNCILMEMBER ALEXANDER: The application


 7  says that he will employ 10 massage therapists but we
 8  have no identification of whom they are or their state
 9  licenses.
10                           - - -
11            (Brief, inaudible conversation between
12       Mr. Chen and Mr. Zheng.)
13                           - - -
14            MR. CHEN: He confirms the names and all the
15  current employees are either -- they either possess
16  their massage licenses or they are pending.
17            COUNCILMEMBER ALEXANDER: Okay.  We don't


18  have any of that information.
19                           - - -
20            (Brief, inaudible conversation between
21       Mr. Chen and Mr. Zheng.)
22                           - - -
23            MR. CHEN: Mr. Zheng, he confirms the ones
24  that currently have the licenses and the other ones
25  that are pending should receive them by the end of
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 1  December.
 2                           - - -
 3            (Brief, inaudible conversation between
 4       Mr. Chen and Mr. Zheng.)
 5                           - - -
 6            MR. CHEN: And he's not able to hire these
 7  employees until his use license has been approved.
 8            COUNCILMEMBER PITTMAN: Until what?  I'm


 9  sorry?  What did you say?
10            MR. CHEN: Until his use license has been
11  approved.
12            COUNCILMEMBER PITTMAN: Okay.
13            MAYOR JENKINS: Scott, we don't have any
14  kind of paperwork on what they want?  See, I'm kind of
15  like Pam now.  This is about the site plans and all
16  that.  What about the background on what they want?
17            MR. HAEBERLIN: I supplied the Council
18  everything that was supplied to me.
19            COUNCILMEMBER ALEXANDER: I have this


20  packet.  Do you have this packet?
21            MAYOR JENKINS: I don't have that one.  I'm
22  sorry.
23            You have this packet.  Then, maybe you can
24  figure out what they want.
25            COUNCILMEMBER ALEXANDER: They want to apply
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 1  for a full-body massage parlor.
 2            COUNCILMEMBER ROCHE: And to do that, they


 3  would have to be State-licensed massage therapists.
 4            And I guess my question there is -- and this
 5  is kind of the same question we had a minute ago, is
 6  that this is a zoning question here versus a licensing
 7  question, which is a separate thing.  But if we grant
 8  the conditional use for the massage therapy place,
 9  then we should be done.  I mean as far as the licenses
10  themselves, they have to provide the licenses to --
11            ATTORNEY WEED: The police --
12            COUNCILMEMBER ROCHE: -- somebody to be able


13  to --
14            ATTORNEY WEED: -- department.  That is
15  exactly correct.
16            COUNCILMEMBER ROCHE: So we don't neces-


17  sarily need to see any licenses, and I don't know why
18  we didn't do that a minute ago.
19            ATTORNEY WEED: The important point, though,
20  is underneath the conditional use permit, all massage
21  establishments have to come before the Council for
22  approval.  And the Council adopted that, I believe it
23  passed unanimously, and that's why it comes before
24  you.
25            Prior to that, they would have gone straight
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 1  to the police department.  They would have either had
 2  their state licenses or not and gotten approved there
 3  or not.
 4            COUNCILMEMBER ROCHE: So if we approve or


 5  deny, I mean if we decided tonight to approve this
 6  conditional use, then it would -- as a matter of
 7  course, anyone that wants to work there as a massage
 8  therapist would have to provide a massage therapy
 9  state license to the police department before they
10  would be allowed to work there.
11            ATTORNEY WEED: That is correct.  In fact,
12  you know, you could approve them tonight and they may
13  never be legally allowed to work there.
14            COUNCILMEMBER ROCHE: Right.
15            ATTORNEY WEED: And that would be a determi-
16  nation of the police department at that point because
17  they'd have to apply and still be approved again.
18            COUNCILMEMBER ROCHE: Do you understand what


19  we're saying?
20            Can you translate?
21                           - - -
22            (Brief, inaudible conversation between
23       Mr. Chen and Mr. Zheng.)
24                           - - -
25            MR. CHEN: Yes, he does understand.
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 1            COUNCILMEMBER ALEXANDER: Has he been given


 2  a copy of Article 9, Massage Parlor Ordinance, and he
 3  understands he has to comply with all the legalities
 4  in this ordinance?
 5                           - - -
 6            (Brief, inaudible conversation between
 7       Mr. Chen and Mr. Zheng.)
 8                           - - -
 9            CLERK BRYANT: Yes, he does.
10                           - - -
11            (Brief, inaudible conversation between
12       Mr. Chen and Mr. Zheng.)
13                           - - -
14            MR. CHEN: Now, Mr. Zheng does have an issue
15  with the change in time, the closing time.
16            COUNCILMEMBER ALEXANDER: Sorry.
17                           - - -
18            (Brief, inaudible conversation between
19       Mr. Chen and Mr. Zheng.)
20                           - - -
21            COUNCILMEMBER PITTMAN: So if there wasn't a


22  conditional use, they would not be here at all.
23            ATTORNEY WEED: That is essentially correct,
24  but the Council decided that you wanted to have more
25  regulation of massage parlors than ordinary
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 1  businesses.  You have that legal right.
 2            COUNCILMEMBER PITTMAN: Uh-huh.
 3            ATTORNEY WEED: And when you did, you did it


 4  in multiple ways.  You did it in part underneath the
 5  zoning ordinance, because when you made the changes to
 6  the zoning ordinance you said that before any massage
 7  parlor would be allowed in Doraville, it was going to
 8  be a conditional use and had to come before you for
 9  that approval.  On top of that regulation, parallel to
10  it is the fact they still have to comply with the
11  massage ordinance which has never -- that's still
12  there, and they still have to get all the state
13  licensing required.
14            So it would be entirely possible that you
15  could grant them a conditional use permit which would
16  allow the hypothetical use of a certain location and
17  they still might not meet the state standards and they
18  may never open.
19            COUNCILMEMBER PITTMAN: Right.
20            ATTORNEY WEED: Or vice versa.
21            COUNCILMEMBER PITTMAN: All that other stuff


22  like the parking and the stuff like that, that --
23            ATTORNEY WEED: Well, it is relevant because
24  the Council made it relevant.  The Council adopted
25  standards to apply in all of these cases.  You did it
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 1  when you amended Section 1501 -- you did it on
 2  September the 28th of 2009 -- and one of the standards
 3  that you can consider would be the effect of parking.
 4  And the standards are plainly listed; it's on page 6
 5  of 10 of the ordinance; there are eight of them.  So
 6  clearly, parking is a relevant issue.
 7            Now, you can grant whatever weight you want
 8  to to the evidence.  All I can tell you is what the
 9  standards are.  And if you don't think that -- if you
10  think they meet the standards, approve it, and if you
11  don't, don't.  But that is relevant because you made
12  it relevant.
13            COUNCILMEMBER FLEMING: I noticed that at


14  the Plaza One location, you're asking for three
15  suites.  Could you tell me if you know what the total
16  square footage is for all three suites and will they
17  be three individuals or are they going to be a
18  combination?
19            MR. CHEN: It will be one room and approxi-
20  mately 3,000 square feet.
21            COUNCILMEMBER FLEMING: And I also noticed


22  that back in November, though I do not have the
23  minutes beyond November 3rd of 2008, that Treat Your
24  Feet Massage & Spa was applying for an occupational
25  tax permit at 5328 Buford Highway, Number C.  And you
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 1  are open at that location; is that correct?
 2            MR. ZHENG: Yes.
 3            COUNCILMEMBER FLEMING: Do you have a state


 4  license for massage therapy for that location -- the
 5  business itself?
 6                           - - -
 7            (Brief, inaudible conversation between
 8       Mr. Chen and Mr. Zheng.)
 9                           - - -
10            COUNCILMEMBER FLEMING: For the state of


11  Georgia.
12                           - - -
13            (Brief, inaudible conversation between
14       Mr. Chen and Mr. Zheng.)
15                           - - -
16            MR. CHEN: Mr. Zheng has already applied for
17  this license but he does not currently possess one for
18  the existing location because it wasn't required when
19  he originally applied.
20            COUNCILMEMBER FLEMING: For the state of


21  Georgia?
22            MR. ZHENG: Yes.
23            COUNCILMEMBER ROCHE: Well, that was -- was


24  it November 6?
25            COUNCILMEMBER FLEMING: No, no, no, no, no.
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 1  This is November 3rd, 2008, when he came before us for
 2  the 5328 Buford Highway, Number C.
 3            He is already in business.  This is going to
 4  be his second location.
 5            COUNCILMEMBER ROCHE: I got that.
 6            Well, back in 2008, he said it's just a foot
 7  massage, and back then, we told everybody that if you
 8  were just doing foot massage, not above the ankle, you
 9  didn't need any other requirements, you didn't need
10  any other licensing.
11            COUNCILMEMBER FLEMING: But does it not


12  require a state of Georgia license?
13            ATTORNEY WEED: That's my opinion, and in
14  fact it always did.
15            MAYOR JENKINS: Even for foot.
16            ATTORNEY WEED: Yes, apparently.  The code
17  never differentiated between foot and anything else.
18  The only differentiation would be if you are a barber
19  or a cosmetologist, you can rub someone's scalp, face,
20  neck, hair to your heart's content.  But other than
21  that, if you're rubbing anything else, you've got to
22  have a state license.
23            MAYOR JENKINS: So they're illegal where
24  they are?
25            COUNCILMEMBER ROCHE: Well, they're in the
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 1  process apparently of getting the permits straightened
 2  out.
 3            COUNCILMEMBER FLEMING: How many employees


 4  do you have at the one on Buford Highway, Suite C?
 5            MR. CHEN: Eight.
 6            COUNCILMEMBER FLEMING: And do any of them


 7  or all of them have their own personal masseuse
 8  certificates?
 9                           - - -
10            (Brief, inaudible conversation between
11       Mr. Chen and Mr. Zheng.)
12                           - - -
13            MR. CHEN: All the employees currently have
14  California licenses but their Georgia license is
15  pending.
16            COUNCILMEMBER FLEMING: Do we have any idea


17  about a date on those?
18                           - - -
19            (Brief, inaudible conversation between
20       Mr. Chen and Mr. Zheng.)
21                           - - -
22            MR. CHEN: By the end of this month.
23            COUNCILMEMBER FLEMING: Thank you.
24            COUNCILMEMBER ALEXANDER: At the present


25  location, are you performing services other than foot
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 1  massage?
 2                           - - -
 3            (Brief, inaudible conversation between
 4       Mr. Chen and Mr. Zheng.)
 5                           - - -
 6            MR. CHEN: Currently, it's only foot massage
 7  and above the neck area.
 8            MAYOR JENKINS: Anymore questions?
 9            COUNCILMEMBER ROCHE: We have to do the


10  public hearing.
11            MAYOR JENKINS: Scott, are you ready for the
12  public hearing?
13            MR. HAEBERLIN: Yes, sir.
14            MAYOR JENKINS: Okay.  Sit down, please.
15            We're going to open up the public hearing.
16  How many do --
17            Go ahead, Scott.  You can do it.  Go ahead.
18            MR. HAEBERLIN: Those who'd like to speak in
19  favor of the petition, please raise your hand.  If
20  you'd like to speak in favor, you want it to be
21  approved by the Council.
22                           - - -
23                       (No response)
24                           - - -
25            MR. HAEBERLIN: Okay.  Seeing none, those
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 1  who are opposed to the petition, believe the Council
 2  should deny the petition, please raise your hand.
 3  Anybody?
 4            Tom?
 5            MR. HART: (Inaudible)
 6            MR. HAEBERLIN: Direct it to the Mayor.
 7            MAYOR JENKINS: Are you opposed to it?
 8            MR. HART: I don't have enough information.
 9  I'm kind of confused.  I have a question.
10            MAYOR JENKINS: I'll allow it.
11            MR. HART: The City Council voted to put in
12  eight foot-massage parlors.  Two of them have come up
13  tonight.  Does that mean the other six are going to
14  show up next week, or what are we doing?
15            And then we brought up all those parking
16  issues, and we have the things like H-Mart and all
17  these other companies that built all these buildings
18  all over the place that are inspected that don't have
19  parking, either.
20            MAYOR JENKINS: Tom, that's not relevant.
21  If you don't --
22            MR. HART: That's why I'm just kind of
23  confused about the parking issue.
24            MAYOR JENKINS: Yeah.  Well, we'll worry
25  about that.
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 1            MR. HART: Okay.  So the question is, if
 2  they turn these people down, are they going to -- the
 3  other six people that were approved on the same night,
 4  do they come under the same?  I know the same City
 5  Council here voted for either foot-massage parlors to
 6  open and gave these people licenses and they opened a
 7  business and spent the money.
 8            So the question is, are these other six
 9  people going to have to come in and do the same thing?
10  And does the City Council bear some responsibility to
11  these people, having approved their licenses, and
12  these people spent the money and hired employees and
13  they're in business and now you're saying that you
14  can't do it?
15            I mean I'm a little confused, not only for
16  them but other business in the city as to how trust-
17  worthy the City Council is concerning opening a
18  business in Doraville.  Thank you.
19            COUNCILMEMBER FLEMING: Mayor, I need to ask


20  the applicant another question, please.
21            MAYOR JENKINS: Okay.  Applicant, come up.
22            COUNCILMEMBER FLEMING: Oh, I'm sorry.  I


23  apologize.  You need to know the opposed.  I'm sorry.
24  Go ahead and do that and then I'll ask.
25            MAYOR JENKINS: Well, there was nobody
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 1  opposed.
 2            COUNCILMEMBER FLEMING: Oh, okay.  I'm


 3  sorry.
 4            MAYOR JENKINS: We didn't have either/or.
 5            COUNCILMEMBER FLEMING: All right.
 6            MAYOR JENKINS: So if you want to ask the
 7  applicant --
 8            COUNCILMEMBER FLEMING: Yes, please.
 9            MAYOR JENKINS: Would the applicant come
10  back up.
11            COUNCILMEMBER FLEMING: Is your business at


12  the Buford Highway, Number C, is it doing so well that
13  you are needing a second location?
14                           - - -
15            (Brief, inaudible conversation between
16       Mr. Chen and Mr. Zheng.)
17                           - - -
18            MR. CHEN: At his current location, it's
19  only 1,400 square feet, and during peak hours, he's
20  had customer requests to open a second location.  If
21  you look at the plan, it's on the other side of Buford
22  Highway from there, and it would be more convenient
23  for them, plus it would offload some of the traffic to
24  his current location.
25            COUNCILMEMBER FLEMING: Do you have any
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 1  plans of closing your existing location?
 2            MR. ZHENG: No.
 3            MR. CHEN: No, he does not.
 4            COUNCILMEMBER FLEMING: Thank you.
 5            COUNCILMEMBER SPANGLER: I have a question


 6  for you, Mr. Weed.
 7            ATTORNEY WEED: Yes, sir.
 8            COUNCILMEMBER SPANGLER: Is it possible that


 9  the Councilmembers that were not able to attend that
10  meeting back on September 12th, 2008, could get a copy
11  of that tape?
12            ATTORNEY WEED: Sure.  If it exists, we
13  certainly can.
14            COUNCILMEMBER SPANGLER: Well, I'm sure it


15  does.  I think Ms. Alexander or someone mentioned that
16  Mr. Haeberlin had examined a copy of the tape.  So
17  whatever we need to do to get a copy of that tax.
18            ATTORNEY WEED: As far as I'm concerned,
19  just ask.
20            COUNCILMEMBER SPANGLER: Okay.  I'm asking.


21            ATTORNEY WEED: I would expect the staff to
22  give it to you.  I sure hope they would.
23            COUNCILMEMBER ROCHE: Can I ask Acting Chief


24  Atkinson to weigh in on this.  I realize we didn't ask
25  this in advance.
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 1            I mean do you have any concerns or issues
 2  with their current operation at 5328, letter C?
 3            ACTING CHIEF ATKINSON: I'm not familiar
 4  with that.
 5            COUNCILMEMBER ROCHE: In this case, we have


 6  an existing business, and I was just wanting to find
 7  out if we had any concerns from the police department
 8  about the current business.
 9            ACTING CHIEF ATKINSON: I don't know right
10  off the top of my head.  I'll have to check and I
11  could certainly report back to you if there's anything
12  pending or any issues that we've had.  You said since
13  November 2008?  Okay.
14            COUNCILMEMBER ROCHE: I just didn't know if


15  it was . . .
16            ACTING CHIEF ATKINSON: Yeah.  Nothing right


17  off the top of my head.
18            COUNCILMEMBER ROCHE: Thank you.
19            COUNCILMEMBER ALEXANDER: Captain, I want to


20  clarify something you said, Mr. Weed.  So if Council
21  chooses to approve this conditional use, when are they
22  issued the occupational license?  After he does his
23  investigation?
24            ATTORNEY WEED: Well, that's an excellent
25  question.  And the way I read the ordinances, they are
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 1  silent as to that issue.
 2            What I think common sense would dictate
 3  would be you would -- ordinarily if you were a new
 4  business that had never been in Doraville before,
 5  you'd walk in the door, you'd go up to the front
 6  counter.  Hopefully, you'd be directed to the zoning
 7  office where the zoning office would essentially do a
 8  zoning compliance check.  At the same time or near
 9  about then, you would be told that you have to pay
10  occupation tax.
11            If you went to the occupation tax clerk
12  first, then you'd be sent to zoning anyway, because,
13  once again, before we let you pay occupation tax, now
14  at least since Mr. Haeberlin's been here, and every-
15  where else I've ever known, somebody checks the zoning
16  to make sure that the city isn't inadvertently
17  granting someone permission to do something in an area
18  where they legally can't do it.
19            So the answer to your question is, is there
20  an order in which these things occur?  I think legally
21  these applicants can come to you to seek a conditional
22  use permit.  You can grant it or you can deny it.  And
23  then they could arguably go back at that point, fill
24  out the proper applications with the police department
25  and they'd either be granted our denied the actual
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 1  license.
 2            What the code says, it says that the
 3  business itself has got to have a massage occupation
 4  business license, which, in my opinion, is different
 5  than paying occupation tax, and that was the intention
 6  back in '07 when that code was written.  In addition
 7  to that, every individual operator, every individual
 8  masseuse, every human who puts their hands upon
 9  somebody else or with some instrument, they also have
10  to have an appropriate license, which they would also
11  route that through the police department as well.
12            So what order it's done in is not set out in
13  the code.  So can you legally have these hearings and
14  grant them a conditional use permit or deny it?  Sure.
15  And then is it entirely possible that they don't meet
16  the standards relevant to the other code and never
17  open?  Absolutely.
18            Can you consider other locations and whether
19  they comply with the ordinances of the city at the
20  locations?  Absolutely.  That would part of the
21  standards of consideration of that conditional use.
22            Can you consider the parking?  Can you
23  consider pedestrian and vehicular impacts?  Sure.
24  Whatever the standards are, that's what you can
25  consider here.
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 1            COUNCILMEMBER FLEMING: The application


 2  could be approved but the occupational tax document
 3  that we give them to hang on the wall can be held
 4  until all the criteria is met; correct?  Because we've
 5  got an existing, based on this is a second location,
 6  and I am concerned also that he was -- back in
 7  November of 2008, you know, 13 months ago, was
 8  approved for his first location.
 9            Now, we might not have been as specific as
10  we are trying to be tonight, that we are requiring you
11  to have the specific points, you know, the
12  certificates and so forth.
13            So based on his testimony that he gave us
14  this evening for his first location, he's probably not
15  legal in the city of Doraville.
16            ATTORNEY WEED: That would certainly be my
17  opinion.
18            COUNCILMEMBER FLEMING: So my point is, can


19  we not -- I'm not making this as a motion.  I'm just
20  making a statement of procedures.  Another house-
21  keeping procedure that we need to make is approving --
22  whether it be this or approving whatever, approving
23  the appli-cation based on the merit of the paper and
24  listing the criteria that must be presented prior to
25  them receiving the certificate to put on their wall.
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 1            ATTORNEY WEED: Yes.  And I believe that
 2  that is done.  I believe that at Section 1501, you've
 3  adopted the basic standards that they had to comply
 4  with here tonight.  You did that on the 28th of
 5  September of 2009.  If they meet those standards, then
 6  I would advise you to grant them the conditional use
 7  permit.  If you find that they fail to meet those
 8  standards, then I would certainly recommend you deny
 9  it.
10            With regard to if you're asking me should we
11  write another ordinance that clarifies what order
12  these things are done in, I would have to actually
13  think about that a little bit because the massage
14  industry is a very niche industry and ordinarily these
15  things are not that problematic.  Ordinarily, you
16  simply walk in and you say, "I want to open up a law
17  office.  What do I have to do?" and you'd be told,
18  "Well, you've got to pay, you know, X-amount of
19  dollars for your occupation tax permit.  There you go.
20  But before we take the money, you've got to go see
21  zoning to make sure that you're zoned properly."
22            When I get over there, that will trigger an
23  inspection of my building to make sure that it's good
24  for occupancy, and that's the process, and ordinarily
25  it works pretty well.
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 1            This is one of those rare occasions where
 2  you have two businesses that predated the cap on the
 3  number of massage parlors and so it just comes down to
 4  whether or not you think they meet the criteria of the
 5  conditional use permit.
 6            COUNCILMEMBER FLEMING: Ms. Alexander, did


 7  you ask him if he had received a copy of our new
 8  ordinance?
 9            COUNCILMEMBER ALEXANDER: I asked him if he


10  had received a copy of the regulatory ordinance
11  regarding massage parlors, and he said yes.
12            Mr. Haeberlin and Mr. Weed, so the adjust-
13  ments we've made updated Code Section 6; is that
14  correct?
15            MR. HAEBERLIN: Yes, regarding the hours of
16  operation, et cetera --
17            ATTORNEY WEED: Correct.
18            MR. HAEBERLIN: -- that's my understanding.
19  And we've actually, because there was such a limited
20  number, had the code enforcement office visit all
21  these locations in person and provide them copies and
22  sign for those copies.
23            ACTING CHIEF ATKINSON: I have a copy of
24  those on my desk as a matter of fact.
25            COUNCILMEMBER ALEXANDER: So the only change
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 1  made to this was the hours and the limitation as far
 2  as the number per population; correct?
 3            ATTORNEY WEED: With regard to the massage
 4  ordinance, that is correct.
 5            COUNCILMEMBER ALEXANDER: So all these other


 6  things that have been in place since 1996, some of
 7  them still exist as they are.
 8            ATTORNEY WEED: That is also correct.
 9            MR. HAEBERLIN: I believe there was a fee as
10  well, a regulatory fee proposed.
11            ATTORNEY WEED: That's also correct.  The
12  answer is yes to all of those questions.
13            COUNCILMEMBER FLEMING: So, then, they also


14  need to be given a copy of our code from '97.
15            ATTORNEY WEED: Well, this is a matter of
16  some debate between Council and I.
17            There is case law -- and the old adage
18  applies; it is a truism:  ignorance of the law is no
19  excuse.  No one has hidden these statutes from them.
20  And in my point of view as a lawyer -- and I think
21  it's something the United States of America has lost
22  -- people are individually responsible for what they
23  do.  It is their responsibility to come to the
24  government and inquire, not the government's
25  responsibility to hold their hand and give them
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 1  everything they could possibly want, because the
 2  government cannot know everything that they might
 3  possibly want.
 4            COUNCILMEMBER FLEMING: Well, you're right;


 5  we do disagree on that.
 6            ATTORNEY WEED: Yes, ma'am.
 7            COUNCILMEMBER FLEMING: Because we are


 8  hearing this evening that because of the varied ranges
 9  of nationalities that we have in Doraville, there is
10  definitely a language barrier.  We may not understand
11  them, they may not understand us.  So the more
12  proactive we are as a city to accommodate business
13  coming into Doraville and staying in Doraville, that's
14  what we need to be doing.
15            ATTORNEY WEED: Councilman, I hear you.
16  From my point of view, I just worry about the law.
17            If you create a class of people, whatever
18  class it is, whether they're English speakers or non-
19  English speakers, and you give them preferential
20  treatment, you know, I think you're violating my
21  rights and I would protest that.  But I understand
22  your point of view.
23            COUNCILMEMBER ROCHE: We had a situation


24  recently where someone, you know, had to do an open
25  records request to get copies of the zoning ordinance
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 1  and hoped they happened to request the right part.  So
 2  I just think that we need to -- obviously, yes,
 3  ignorance of the law may not be an excuse, but I think
 4  we should make every reasonable effort to make the law
 5  available to our . . . to our people, and whether it's
 6  business or citizens or whatever and we should have an
 7  attitude of trying to be helpful and we should be -- I
 8  think we should have a user-friendly city hall.
 9            ATTORNEY WEED: Councilman, I don't disagree
10  with that.
11                           - - -
12                        (Applause)
13                           - - -
14            ATTORNEY WEED: If this Council wants to
15  mail a copy of the code to every person in Doraville,
16  I couldn't support that more.  But when you fail to
17  mail one to every single person, you've violated their
18  rights --
19            COUNCILMEMBER ROCHE: I'm not saying we're


20  going to.
21            ATTORNEY WEED: -- and I'm going to tell you
22  you're violating their rights.  That's my job.
23            COUNCILMEMBER ROCHE: And I do want to say


24  just for the sake -- and I know we have some citizens
25  here, as far as they're concerned -- I was concerned
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 1  too about the number of massage parlors in town.  And
 2  we did pass an ordinance that strictly limits the
 3  number of massage parlors.
 4            Basically if there's a massage parlor there,
 5  except for these two, basically, that were already
 6  existing, we can't -- legally, they will not increase
 7  the number of massage parlors.  So don't be concerned
 8  even if we do approve additional -- well, not really
 9  additional -- but reapprove -- in this case approve an
10  additional.
11            All I'm getting at is we are strictly
12  limiting the number of massage parlors in town.  It
13  may not look like it right this minute, but that is
14  part of this new ordinance.  These applications came
15  in under the wire before the new ordinance took
16  effect.  I just wanted to say that for the record.
17            In this particular case, because we've
18  limited the number of hours, it sounds like some of
19  that business is spilling over and that's why they
20  want to open another --
21            COUNCILMEMBER FLEMING: It is 9 o'clock.
22            COUNCILMEMBER ROCHE: It's 9 o'clock.
23            COUNCILMEMBER SPANGLER: I guess the
24  question I have, Mr. Weed, and I've asked you several
25  times in past meetings, why can't we simplify things a
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 1  little more?  These ordinances especially, or maybe
 2  the procedures for new businesses to come in and make
 3  applications for.  You know, at that time, you could
 4  give them copies of the ordinances and whatever they
 5  needed.
 6            But you know, I've heard from other business
 7  owners that they can go to Chamblee or they can go to
 8  Norcross and they can fill out a one-page application
 9  and get their occupational license.  I mean we need
10  to . . . we need to make things a lot more simpler for
11  people to do business in Doraville.
12            ATTORNEY WEED: Councilman, I certainly
13  don't disagree.
14                           - - -
15                        (Applause)
16                           - - -
17            ATTORNEY WEED: I'm not at City Hall every
18  day.  I don't know what they do to conduct business on
19  a day-to-day basis, you know.
20            You know, with regard to my end, all I can
21  tell you is that I stake my reputation on the
22  ordinances I draft.  I am responsible for those.  And
23  the ordinances I draft are good ordinances that
24  comport with the law.  What's done with them, I do
25  hope for the best, because I'm not here every day to
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 1  administer those ordinances.
 2            COUNCILMEMBER ROCHE: Well, I'm going to go


 3  ahead and make a motion that we grant this conditional
 4  use.  Again, we're going to be strictly limiting the
 5  number of massage therapists in town, so --
 6            Well, obviously, you know, we're just
 7  granting the conditional use.  They would still have
 8  to comply with 2009-31 and everything else, because as
 9  I said, just us allowing this particular conditional
10  use does not necessarily mean they're going to open.
11            COUNCILMEMBER ALEXANDER: They would have to


12  comply with 2009-31 and Article 9, Massage Parlors.
13            COUNCILMEMBER ROCHE: Right.
14            COUNCILMEMBER ALEXANDER: And when would the


15  occupational tax license be granted?  After police
16  investigation?
17            ATTORNEY WEED: Well, that's -- you know,
18  that --
19            COUNCILMEMBER FLEMING: And all the criteria


20  has been supplied.
21            ATTORNEY WEED: Okay.  The --
22            COUNCILMEMBER ALEXANDER: That was a


23  question, if it could be added to the motion.
24            ATTORNEY WEED: Sure.  Well, the license --
25  the occupation tax permit -- that's why I care about
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 1  this language so much -- it's simply proof you paid a
 2  tax.
 3            They also have to get a number of licenses
 4  completely separate from that.  They got to get at
 5  least two from the State:  one for everybody who works
 6  there and then one for the business itself, the owner
 7  of the business, whoever that's going to be.  And in
 8  addition to those two, they take those two to the
 9  P.D., before they can even get the local, actual
10  license or regulatory license.  There are at least
11  four things they got to do:  they got to pay the tax
12  and they got to get these three licenses out there at
13  a minimum.  Two at a minimum, assuming that the owner
14  was a masseuse too and it was a one-person shop.
15            So the only thing I think that they could be
16  exempted from, so to speak, would be the fact of their
17  existence at all, because they would be grandfathered
18  with regard to that element of it.  You have now
19  capped the number of massage parlors.
20            COUNCILMEMBER ROCHE: Right.  And that's why


21  I mean I could -- I mean if you prefer, I can make the
22  motion and say "and must supply" -- "must also comply
23  with ordinance number -- passed 2009-31, which is
24  Sections Chapter 6, 6-2," blah-blah-blah.  I can say
25  all that, but that's going to happen anyway.


Page 146


 1            ATTORNEY WEED: Yes.
 2            COUNCILMEMBER ROCHE: So there's no real
 3  reason to add that to the motion.
 4            So anyway, I'm only making a motion to grant
 5  the conditional use application.
 6            MAYOR JENKINS: Do I get a second?
 7            COUNCILMEMBER SPANGLER: Second.
 8            MAYOR JENKINS: Anymore discussion?
 9            COUNCILMEMBER FLEMING: Yes, I've got some


10  discussion.
11            We need to revisit Spa 18 if we're going to
12  approve this tonight because they're already an
13  existing business.  And the criteria, it's specific
14  that the City of Doraville does require operators to
15  have their permits by the State of Georgia, not
16  California, okay -- not California; Georgia -- and
17  that the business itself must be licensed by the State
18  of Georgia.
19            And I believe, as Mr. Weed says, that's in
20  our current code as of 1997, and if neither of you two
21  have that ordinance, you need to be getting it and
22  getting a translator if needed.
23            And I'm sorry I've talked so long, but by
24  enumerating what we need from them is a better policy
25  than saying yes or no.  So that's my discussion.
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 1            COUNCILMEMBER ROCHE: And I tend to agree


 2  with all of that, frankly, and I would hope that, you
 3  know, until -- because we have new requirements as of
 4  this new -- effective this month, November 2nd, that
 5  we grant some forbearance as far as the enforcement of
 6  this to give people a chance to comply with the new
 7  ordinances.
 8            But anyway, the motion that I made only
 9  talks about granting the conditional use for this
10  particular -- which one?
11            [To the Clerk]  Could you read back the
12  motion?
13            CLERK BRYANT: The motion is to grant the
14  conditional use for location 5938 Buford Highway,
15  Suites 103 through 105.
16            COUNCILMEMBER ROCHE: Thank you.
17            MAYOR JENKINS: We've got a second.  Anymore


18  discussion?
19                           - - -
20                       (No response)
21                           - - -
22            MAYOR JENKINS: Call the roll, please.
23            CLERK BRYANT: Councilmember Alexander?
24            COUNCILMEMBER ALEXANDER: No.
25            CLERK BRYANT: Councilmember Fleming?
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 1            COUNCILMEMBER FLEMING: Yes.
 2            CLERK BRYANT: Councilmember Pittman?
 3            COUNCILMEMBER PITTMAN: Yes.
 4            CLERK BRYANT: Councilmember Roche?
 5            COUNCILMEMBER ROCHE: Yes.
 6            CLERK BRYANT: Councilmember Spangler?
 7            COUNCILMEMBER SPANGLER: Yes.
 8            COUNCILMEMBER ROCHE: Would you like to make


 9  a motion to reconsider?
10            COUNCILMEMBER FLEMING: Mayor, I'd like to


11  make a motion to reconsider --
12            MAYOR JENKINS: Motion carried.
13            COUNCILMEMBER FLEMING: Sir?
14            ATTORNEY WEED: Councilman, I assume that
15  you're going to want to make a motion to reconsider
16  Item --
17            COUNCILMEMBER FLEMING: Yes, sir.
18            ATTORNEY WEED: -- I believe it's 4A?
19            COUNCILMEMBER FLEMING: Yes, sir.
20            ATTORNEY WEED: Here's the legal problem:
21  This is a zoning hearing.  Essentially, the zoning
22  hearing must comport with state law and it must
23  comport with the Zoning Procedures Act.
24            Council has elected to recess that hearing
25  until a date certain, and the date you selected was


Min-U-Script® American Court Reporting Company, Inc. (37) Page 145 - Page 148







 


_City Council Meeting_
November 30, 2009


City of Doraville 
State of Georgia


Page 149


 1  December 14th at 6:30 p.m.  It's my opinion that you
 2  can't readdress that because you can't comply with
 3  state law with regard to the requirements for the
 4  advertising.
 5            What you did is perfectly legal but you
 6  can't go back now and undo it.
 7            COUNCILMEMBER FLEMING: We won't be
 8  advertising.
 9            ATTORNEY WEED: That's correct.  And the
10  reason why you won't be advertising it again is
11  because you recessed it to a date certain.  But you've
12  already taken that action and now you can't undo that.
13            COUNCILMEMBER ROCHE: And the reason we did


14  recess --
15            COUNCILMEMBER FLEMING: I can't make a
16  motion to reconsider the date certain?
17            ATTORNEY WEED: No, ma'am, not in my
18  opinion.
19            COUNCILMEMBER SPANGLER: And she can't


20  rescind that motion?
21            COUNCILMEMBER FLEMING: No.
22            ATTORNEY WEED: No, sir, not at this point;
23  not in my opinion in compliance with the current state
24  law.
25            COUNCILMEMBER FLEMING: Okay.
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 1            COUNCILMEMBER ROCHE: And the reason, by the


 2  way, at least in my mind, why we did postpone it was
 3  because we thought we had to see all this regulatory
 4  stuff that's not really part of what we're doing here
 5  tonight, but anyway . . .
 6            COUNCILMEMBER ALEXANDER: Thank you, Captain


 7  Atkinson.
 8            MR. HAEBERLIN: The next item which is a
 9  public hearing is 5A, Text Amendment, Deletion of
10  Sections 1302, 1303, 1304, 1305, 1306, 1307, 1308,
11  1309 from the Zoning Ordinance for possible inclusion
12  within Chapter 5, Buildings and Building Regulations.
13            This item went to the Planning Commission
14  back on October 8th, 2009.  They did recommend
15  approval of the deletion, and you guys have had a
16  chance to review the draft which was August
17  27th, '09, prepared by the city attorney.
18            This does go back to some of our earlier
19  discussion about why the city zoning ordinance is
20  primarily administered by the building official and
21  all these overlapping and sometimes misleading areas
22  of responsibility or these areas of responsibility
23  that we cannot decide where they fall.
24            And so what Mr. Weed is trying to do is
25  clean up the zoning ordinance, get all the things out
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 1  of the zoning ordinance that really should not be in
 2  there, like when we removed flood plain and other
 3  items from the zoning ordinance.  In this situation,
 4  he's trying to put the building official's responsi-
 5  bilities in the building code rather than in the
 6  zoning code as they currently exist.  And so while
 7  these things are not going to disappear, they're going
 8  to be a non-zoning code, and that's one of the reasons
 9  why the Planning Commission recommended approval of
10  the item.
11            COUNCILMEMBER ROCHE: But it's not in our


12  regular ordinances now.
13            MR. HAEBERLIN: It is in your regular zoning
14  code.  Again, it gives responsibilities in your zoning
15  code to that of your building official.  And so the
16  zoning code is, for lack of a better term, muffed up
17  with overlapping responsibilities.  It primarily
18  designates the zoning code enforcement to that of the
19  building official.  And a lot of his daily actions
20  that he does do not need to be in the zoning code;
21  they need to be in the building codes.
22            So my area of responsibility at some point
23  hopefully will become the entire zoning ordinance;
24  Mr. Calcaterra's area of responsibility would be the
25  building codes.
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 1            ATTORNEY WEED: And Councilman, I think the
 2  answer to your question was if we -- if the counsel
 3  elects to delete these sections from the zoning
 4  ordinance, is there otherwise coverage --
 5            COUNCILMEMBER ROCHE: Right.
 6            ATTORNEY WEED: -- in the building code,
 7  and my opinion is yes.
 8            I don't think it's the best coverage yet.
 9  In fact, that's why I have two other ordinances that
10  have been prepared, were prepared in August and in
11  October.  They're in the hands of the planner and the
12  hands of the building official, and I've been reading
13  comments from them.  I think that we'll be fine for a
14  limited duration of a few months until we can address
15  those other two ordinances.
16            COUNCILMEMBER ROCHE: Thank you.
17            MR. HAEBERLIN: Just for the audience edifi-
18  cation, Section 1302 is Building Permits Required,
19  Section 1303 is Building Permits Issuance, Section
20  1304 is Expiration of a Building Permit, Section 1305
21  is again Certificate of Occupancy; Section 1306,
22  Issuance of Occupancy Permit; 1307, Occupancy Records;
23  Section 1308, Construction and Use as to be Stated in
24  the Application Plans and Permits -- we discussed that
25  earlier -- and Section 1309, Permits Not to be Issued.
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 1  All of these items are currently in the zoning
 2  ordinance.  They are creating, obviously, confusion
 3  among who administers what.  And this is an ongoing
 4  effort with Mr. Weed to get all the building
 5  official's functions in a code that he would
 6  administer, all my functions in that of the zoning
 7  ordinance.
 8            COUNCILMEMBER ROCHE: Can we vote to hire a


 9  full-time building official while we're at it?
10            ATTORNEY WEED: Any time you want to, sir.
11            In this case, you have to technically modify
12  the agenda, and this is a special-called meeting, but
13  yes, sir, you can do that.
14            COUNCILMEMBER ROCHE: Can I make it part of


15  my motion?
16            ATTORNEY WEED: I wouldn't do it that way,
17  but there's a way to get there.
18            COUNCILMEMBER FLEMING: And this requires a


19  public hearing so we have to do the yeses and the nos
20  before --
21            MR. HAEBERLIN: Yes, ma'am.
22            COUNCILMEMBER FLEMING: -- we make a motion?


23            MR. HAEBERLIN: Yes, ma'am.
24            COUNCILMEMBER FLEMING: Okay.
25            MAYOR JENKINS: Are you ready for --
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 1            MR. HAEBERLIN: I'm ready if the Council's
 2  ready.
 3            MAYOR JENKINS: We don't have an applicant
 4  on this.
 5            MR. HAEBERLIN: No, sir.  This is a text
 6  amendment initiated by us.
 7            MAYOR JENKINS: It is a public hearing.
 8            MR. HAEBERLIN: Yes, sir.
 9            MAYOR JENKINS: Okay.  Let's go with the
10  public hearing.
11            MR. HAEBERLIN: Those who would like to
12  speak in favor of the text amendment that we just
13  discussed, please raise your hand.
14            I see none.
15            Oh, one individual?  Please come forward.
16  Please state your name and legal address as well.
17            MS. FRAYSSE: I'm Susan Fraysse.  I live at
18  3971 Spanish Oak Drive.
19            And it's been a while, but I was at the
20  Planning Commission meeting when these amendments were
21  considered, and we talked about it at length.  I had
22  more detail at that time.  I was comfortable and
23  supported it then and I am comfortable in supporting
24  it now.
25            MAYOR JENKINS: Thank you.
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 1            MR. HAEBERLIN: Anyone who would like to
 2  speak in opposition, who is opposed, would like this
 3  text amendment denied, please raise your hand.
 4            I see Mr. Hart.  Mr. Hart, you wanted to
 5  speak in opposition?  And please state your name and
 6  legal residence as well.
 7            MR. HART: Tom Hart, 2708 Bonnie Avenue,
 8  Gordon Heights.
 9            We've had all these problems tonight that
10  had to do with somebody inspects something or somebody
11  didn't do something or confusion as to whether we have
12  variances or no variances and who's in charge of what.
13  The problem all boils down, we don't have a building
14  official.
15            And the building official, what they're
16  trying to do now, they're trying to take the building
17  official out of charge of the building and zoning of
18  the city and put them in a separate category by
19  themselves.  And the zoning ordinances of the city
20  take precedence over all other ordinances.
21            So it basically puts the planning -- the
22  planner of the city in charge of the city instead of
23  the building official.  In most cities, the building
24  official basically is in charge of that department.
25  So what we've done now is the tail is now going to wag
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 1  the dog.  Instead of doing what we need to do, which
 2  is hire a full-time building official to run the
 3  building department, we're now breaking it up further,
 4  causing even further confusion.
 5            This is one of those big decisions you're
 6  going to make and then six months from now realize
 7  what you've done.  It works well with the building
 8  official in charge of the zoning of the city along
 9  with those laws.
10            And this also goes over to code enforcement.
11  Code enforcement should be in the building department.
12  It's under the direction of the building official for
13  the city.  Again, this is not done.  It's done in the
14  other cities; just not done in Doraville.
15            We had problems tonight with the codes not
16  matching Dekalb County's.  They don't match Dekalb
17  County's because we think we're an island here, and we
18  wonder why development doesn't have the same quality
19  as the surrounding cities and counties.  It's because
20  we don't understand what we're doing here; we're
21  passing laws that don't function with the surrounding
22  areas.
23            So we need to hire a building official.  The
24  building official should be in charge of zoning and
25  building for the city, and that's the way the other
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 1  cities do it.  Thank you.
 2            MR. HAEBERLIN: Close the public hearing.
 3            MAYOR JENKINS: All right.  What do you
 4  need, a motion on that?
 5            COUNCILMEMBER FLEMING: I'd like to make a


 6  motion to delete Section 1301 through 1306 from the
 7  zoning code.  I'm sorry.
 8            ATTORNEY WEED: Councilman, I think it's --
 9            COUNCILMEMBER FLEMING: My apologies.  It's


10  1302 -- and evidently the book I have is not current
11  even through I printed it last year -- through 1309.
12            MAYOR JENKINS: Second?
13            COUNCILMEMBER ALEXANDER: Second.
14            MAYOR JENKINS: More discussion?
15            COUNCILMEMBER ROCHE: Yeah.  I can't support


16  this because I don't really understand completely what
17  all is being deleted.  The draft ordinance just says
18  that we're deleting this stuff.  It doesn't really
19  tell us the whole language.  And I glanced over what
20  was there, but I don't really have a full copy yet so
21  I can't support that at this time -- maybe next time.
22  Until I really understand what we're deleting here and
23  what we're really doing, I can't support it.
24            COUNCILMEMBER FLEMING: The administration


25  of it is going into Section 5, building codes; is that
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 1  correct?
 2            MR. HAEBERLIN: That's my understanding the
 3  intention of Mr. Weed.
 4            MAYOR JENKINS: Anymore discussion?
 5                           - - -
 6                       (No response)
 7                           - - -
 8            CLERK BRYANT: Councilmember Alexander?
 9            COUNCILMEMBER ALEXANDER: Yes.
10            CLERK BRYANT: Councilmember Fleming?
11            COUNCILMEMBER FLEMING: Yes.
12            CLERK BRYANT: Councilmember Pittman?
13            COUNCILMEMBER PITTMAN: Yes.
14            CLERK BRYANT: Councilmember Roche?
15            COUNCILMEMBER ROCHE: No.
16            CLERK BRYANT: Councilmember Spangler?
17            COUNCILMEMBER SPANGLER: No.
18            MAYOR JENKINS: Motion carried.
19            MR. HAEBERLIN: The next item we have, which
20  is a public hearing again -- and I don't want people
21  to get upset, but I've broadly advertised this thing
22  and I need to make for certain that I didn't leave
23  anything out in terms of originally I didn't know what
24  the entire text would be and I wanted to include 1601,
25  1602, 1603, 1604, 1604A, 1605 and 1606.  I wanted the
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 1  attorney to have the full breadth of the ability to
 2  change anything that he needed in order to accommodate
 3  the request, the petition that was supported by
 4  Councilwoman Flaming.  And so that's why it's so
 5  broad, so I don't want people to get upset about that.
 6            Since then, I believe you've had two
 7  versions of this ordinance, and the original version
 8  went to the Planning Commission.  The Planning
 9  Commission generally did not support the petition.  To
10  say that the motion was for approval was to say that
11  they cut out all the language that required notifica-
12  tion to property owners.  So essentially, they sliced
13  the ordinance in half, and so they struck everything
14  that required notification, and I'm in agreement with
15  the actions of the Planning Commission.
16            You've heard from the city attorney.  We are
17  not comfortable with this; however, it's the decision
18  of the City Council.
19            And this regards City-initiated rezonings
20  and notification to property owners.  Again, you were
21  talking about affected classes earlier -- some people
22  being notified, other people not being notified.
23  That's why state law exists.
24            So I kind of stand on my recommendation that
25  we leave it as-is.  The state law has worked well, and
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 1  I think that in the future the city would find itself
 2  experiencing potential litigation from going over the
 3  state law requirements.
 4            As it's been discussed earlier, perhaps the
 5  building official should administer the zoning
 6  ordinance.  All I would have to say is good luck to
 7  that individual.  They would not have an understanding
 8  of the complexities of what a zoning or a planning
 9  director would do or a city planner.
10            So again with this I would turn back to the
11  City Council and we do need to conduct a public
12  hearing.
13            COUNCILMEMBER FLEMING: Well, since it's my


14  crafted ordinance, let me try to find the one that we
15  corrected, Mr. Weed, or at least I thought we had.
16            MR. HAEBERLIN: This draft number two is
17  November 17th, '09.  That may have been received by
18  the Council by e-mail while I was perhaps on vacation.
19  I don't know.  But you did receive an additional copy
20  by e-mail, and I printed a copy in case anybody needs
21  to see it.
22            COUNCILMEMBER ALEXANDER: November 17th?


23            MR. HAEBERLIN: November 17th was draft
24  number two from Mr. Weed's office.  I believe that
25  Penny Tapia, his secretary, was not present that day
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 1  and it was actually e-mailed by another associate.
 2            COUNCILMEMBER SPANGLER: You say you had an


 3  extra copy?
 4            MR. HAEBERLIN: Yes, sir.
 5            I think where we moved from is the
 6  discussion about a certified letter and that of a sign
 7  to perhaps either/or.  And correct me if I'm wrong,
 8  Mr. Weed.
 9            We had a lot of discussion about where the
10  sign should be placed:  should it be in the public
11  right-of-way? should it be on the private property?
12  The City is concerned about coming on somebody's
13  property without their permission to put a sign up --
14  but then the case law, we don't know if it's been
15  tested -- and if it's in the public right-of-way, does
16  it meet the requirements for on-site notification?  So
17  we've kind of gone the full gamut of this, that
18  business owners or property owners might try to issue
19  a trespass warrant against the City for putting a sign
20  on their property.  So then the natural next location
21  is to put it adjacent to the property in the public
22  right-of-way, but then does that meet state law?
23            The way Mr. Weed has crafted it is an
24  either/or.  He's trying to cover both cases.  Again,
25  this is going well above the state requirements, the
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 1  minimum requirements.  He's trying to be very careful
 2  that if we do this, the City does not come into a
 3  litigation situation.
 4            So I think that's my understanding as it
 5  exists today, is either/or the City installs a sign in
 6  the right-of-way or we send a certified letter to
 7  City-initiated rezonings of properties, which is an
 8  infrequent occurrence, however, based on the direction
 9  of the Council to address the map itself, we have had
10  some activity in the last year.  And I can't recall
11  how many petitions.  It may be five or six, but we did
12  do some City-initiated rezonings.
13            COUNCILMEMBER FLEMING: Okay.  In regards to


14  the letter -- that's the first requirement -- the
15  letter needs to be sent to the property owner that is
16  listed on the Dekalb County tax register at the
17  present time of the City doing a City-initiated
18  rezoning or considering rezoning.  It does not have to
19  be -- I've come off of that.  It does not have to be a
20  certified return-receipt-requested letter as long as
21  we are notifying personally the owner of the affected
22  property.
23            The second requirement that I am proposing
24  is that we do indeed post a public notification via
25  the sign that we don't have any problem in putting in
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 1  right-of-ways, you know.  So I don't see where this is
 2  going to be a problem in putting it on a right-of-way
 3  so that the public will know that that particular
 4  affected property is being rezoned.
 5            And the City-initiated rezonings would be
 6  either for the parcel such as what we did the other
 7  night regarding the GM property as well as map
 8  amendments.  If Mr. Haeberlin sees that we've got an
 9  error on the map, then we need to notify that owner
10  that we are changing our map.  Their specific property
11  needs to have a sign on it so the people around them
12  will know that the zoning is being changed.
13            And that's what my proposal is.
14            COUNCILMEMBER ROCHE: Yeah.  I can say
15  initially I had some misgivings about this because I
16  was concerned initially we would have to have some
17  evidence that the notice was received before we could
18  proceed at all.  And since that's been -- basically,
19  rezoning would have been contingent on, you know,
20  receipt by an owner.  Since that's been removed, I
21  think that I'm okay with this.  I think it's a
22  no-brainer.
23            COUNCILMEMBER ALEXANDER: So Ms. Fleming,


24  you want to change the wording in Section 1 on page 5
25  under (B)?
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 1            COUNCILMEMBER FLEMING: I'm looking at
 2  November 17th.
 3            COUNCILMEMBER ALEXANDER: Correct.
 4            COUNCILMEMBER ROCHE: Written notice shall


 5  be sent to the occupant via regular mail to the parcel
 6  address to be rezoned.
 7            COUNCILMEMBER ALEXANDER: And A, which is by


 8  certified mail.
 9            COUNCILMEMBER FLEMING: That is correct.


10  Certified mail return-receipt-requested is not
11  necessary.  It needs to be a personal letter sent to
12  the last known of the property to be rezoned as the
13  owner is listed on the Dekalb County tax records.
14            COUNCILMEMBER ALEXANDER: So written notice


15  shall be sent by mail.
16            COUNCILMEMBER FLEMING: Correct.
17            MR. HAEBERLIN: Can we have some order,
18  please, Mayor?  Can we have some order?  It's very
19  difficult to hear anything.
20            MAYOR JENKINS: (Pounds gavel)
21            COUNCILMEMBER ROCHE: I don't know.  I mean,


22  to me, the certified mail thing would show evidence
23  that we at least mailed the envelope --
24            MAYOR JENKINS: And it should be --
25            COUNCILMEMBER ROCHE: -- one way or another,
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 1  and I would think that we would want to leave that in.
 2            MAYOR JENKINS: Yes.
 3            COUNCILMEMBER ROCHE: Because that way,


 4  we're either going to get a little signature card and
 5  that's our evidence that someone did receive it or
 6  we're going to get back an envelope showing
 7  undeliverable and that's our evidence that we
 8  attempted to mail it.
 9            COUNCILMEMBER FLEMING: Okay.  I don't have


10  a problem with that, but I know that we need to
11  personally notify the owner that's on the Dekalb
12  County tax records by mail of some sort.  And we need
13  to notify the public also, and the way that we do that
14  is to put a sign on the affected property.
15            COUNCILMEMBER ROCHE: And as far as (B), I


16  can understand why -- to the occupant, I don't know
17  how you would send a certified letter to an occupant.
18            COUNCILMEMBER FLEMING: No.
19            ATTORNEY WEED: Do you remember, it was
20  actually going to be two letters?
21            COUNCILMEMBER ROCHE: Right, exactly.  So


22  there are two letters.  One's going to the property
23  itself.
24            COUNCILMEMBER FLEMING: No, no.  There's


25  only going to be one letter, a personal letter.
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 1            I sent this out before Thanksgiving to all
 2  of us.
 3            COUNCILMEMBER ROCHE: Okay.  Well, I'm just


 4  saying, then we need to take out (B) here is what
 5  you're saying, because here you have (A) is written
 6  notice by certified mail to the last known owner and
 7  (B) is to the occupant of the address itself.
 8            COUNCILMEMBER FLEMING: All of this comes


 9  out, actually.  After 30 days, da-da-da-da-da, all
10  that comes out.
11            COUNCILMEMBER ROCHE: Okay.
12            ATTORNEY WEED: So let's -- because I'm the
13  poor devil who's got to craft this --
14            COUNCILMEMBER FLEMING: Okay.  (A) should


15  be --
16            ATTORNEY WEED: -- at the end of the day --
17            COUNCILMEMBER FLEMING: -- written personal


18  notification shall be sent to the last known owner of
19  the property to be rezoned, and the owner is listed --
20  such owner is listed on the Dekalb County tax records.
21            ATTORNEY WEED: I'm with you.  And we're
22  going to delete --
23            COUNCILMEMBER FLEMING: Delete 3 -- (B).


24            ATTORNEY WEED: Yeah, (B).  Let's go one at
25  a time.  We're down to 2.
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 1            COUNCILMEMBER FLEMING: Delete it.  Delete


 2  it.
 3            ATTORNEY WEED: 3 --
 4            COUNCILMEMBER FLEMING: Yes.
 5            ATTORNEY WEED: -- we're deleting.  Okay.
 6            And then 4 --
 7            COUNCILMEMBER FLEMING: And 4, we're
 8  deleting.
 9            ATTORNEY WEED: Well, actually, 4 we might
10  still need to have.
11            COUNCILMEMBER FLEMING: Well, we're not


12  having a return receipt.
13            ATTORNEY WEED: But we still need to --
14            COUNCILMEMBER FLEMING: We're not having a


15  return receipt.
16            ATTORNEY WEED: As long as you can prove we
17  sent it to somebody over on the tax roll, we're okay.
18            All right.  That gets us down to --
19            COUNCILMEMBER FLEMING: 4 completely.
20            ATTORNEY WEED: That now gets us down to
21  it's now going to be -- it'll read lowercase (b) (1),
22  that sentence, "Where the rezoning is for a single
23  parcel of land," blah-blah-blah.  "Written notice
24  shall be sent by certified mail, return receipt
25  requested" is no longer required.
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 1            COUNCILMEMBER FLEMING: I'm sorry.  Where


 2  are you?
 3            ATTORNEY WEED: I'm sorry.  Let's go back to
 4  page 5, 5 of 9.  We're at lowercase (b)(1) which would
 5  now read, "Where the rezoning is for a single parcel
 6  of land."
 7            COUNCILMEMBER FLEMING: I don't have a
 8  lowercase (b).
 9            COUNCILMEMBER ROCHE: Yeah.  Here it is
10  (indicating).
11            COUNCILMEMBER FLEMING: Oh, excuse me.  I'm


12  sorry.  Go ahead.
13            ATTORNEY WEED: Okay.  "Where the rezoning
14  is for a single parcel of land, the same notification
15  procedures shall be followed," which will either be,
16  right now, (b) (1) -- we'll leave it at that until we
17  get back.
18            COUNCILMEMBER FLEMING: No, there's no
19  "either."
20            ATTORNEY WEED: All right.  So let's talk
21  about that.
22            COUNCILMEMBER FLEMING: "Shall be," (A).


23            ATTORNEY WEED: All right.  "A written
24  notice shall be sent by certified mail, return receipt
25  requested --"
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 1            COUNCILMEMBER FLEMING: No.
 2            COUNCILMEMBER ROCHE: No, no.  We need that.


 3            ATTORNEY WEED: You do need that to prove
 4  that we sent it.  As long as we don't have to have --
 5            COUNCILMEMBER FLEMING: No signature,
 6  though.
 7            COUNCILMEMBER ROCHE: Yeah.  And it just
 8  comes back --
 9            ATTORNEY WEED: Yes.
10            COUNCILMEMBER ROCHE: -- and then we have


11  evidence that --
12            ATTORNEY WEED: What would literally happen
13  is -- the Councilman's absolutely right.  We would get
14  back -- if someone didn't sign for it, we'd still get
15  back the unsigned envelope.
16            COUNCILMEMBER FLEMING: Okay.
17            ATTORNEY WEED: And we would have our
18  receipt that we posted it by virtue of the mechanism
19  of certified mail.  So that language is actually okay.
20            COUNCILMEMBER FLEMING: Okay.
21            ATTORNEY WEED: So "to the last known owner
22  of the property to be rezoned as the owner is listed
23  on the Dekalb County tax records," and then the
24  remainder would no longer be relevant.
25            And then we're now at 5 on page 6 of 9.
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 1  Originally it said, in the alternative to the
 2  procedure above, the City can post at least one sign.
 3  I assume you'd like to delete the first part of that
 4  sentence to the comma.
 5            COUNCILMEMBER FLEMING: That is correct.


 6            ATTORNEY WEED: Capitalize "the" underneath
 7  "the City."  Do you still -- do you want to make it --
 8            COUNCILMEMBER FLEMING: "Shall."
 9            ATTORNEY WEED: -- mandatory?  "Shall."
10  Okay.  All right.  And then the remainder should be
11  fine.
12            I'll clean up the rest of the language that
13  -- I think the rest of it will be okay other than I'll
14  take out the parts where I explain that -- actually, I
15  think we should leave that in there:  that failure of
16  the recipient to accept the notice or, et cetera,
17  et cetera, might result in the failure of actual
18  notice, I think we should still leave that caveat
19  language in there --
20            COUNCILMEMBER FLEMING: Okay.
21            ATTORNEY WEED: -- just in case.  All right.
22            COUNCILMEMBER FLEMING: Okay.  The
23  corrections that we made from the previous ordinance
24  that was read or heard at the last public hearing, a
25  City notification procedures shall be followed which
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 1  shall be (A), written notice shall be sent by
 2  certified return-receipt-request to the last known
 3  owner of the property to be rezoned as the owner is
 4  listed on the Dekalb County tax records.
 5            ATTORNEY WEED: If you'll grant me the
 6  editorial privilege, I will justify -- the way these
 7  things are usually done is in reverse outline form,
 8  it's odd.  You actually do it in lowercase (b) and
 9  et cetera.  I'll change the proper designations.  For
10  example, in subsections 6 and 7, I'm going to have to
11  change a little bit of the wording there.  If you will
12  just give me the editorial license to amend it in
13  accordance with what was discussed tonight --
14            COUNCILMEMBER FLEMING: Okay.
15            ATTORNEY WEED: -- I'll clean that up.  I
16  don't want to take the time to do it right now,
17  although we could.
18            COUNCILMEMBER FLEMING: Okay.
19            ATTORNEY WEED: But I need 10 minutes to do
20  that.
21            COUNCILMEMBER FLEMING: That'll be fine.


22            ATTORNEY WEED: Okay.
23            MAYOR JENKINS: Do we need a motion?
24            COUNCILMEMBER FLEMING: No, not yet.
25            COUNCILMEMBER ROCHE: Public hearing.
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 1            COUNCILMEMBER FLEMING: Public hearing.


 2            MAYOR JENKINS: Oh, okay.  Public hearing.
 3            MR. HAEBERLIN: Those who would like to
 4  speak in favor of the revisions that have just been
 5  discussed, please raise your hand.
 6            In favor?  You're in favor of the text
 7  amendment?
 8            COUNCILMEMBER ROCHE: In favor of the new


 9  ordinance, the notification.
10            MAYOR JENKINS: Notification or --
11            MR. HAEBERLIN: Three, four.  Okay.  About a
12  minute and a half apiece, something like that.
13            MAYOR JENKINS: Go ahead.  Who's first?
14  Let's go.  Give your name, please.
15            MR. STOKES: I think it's a no-brainer not
16  to do this.  Dean Stokes, property owner here for
17  41-odd years.
18            And for a zoning ordinance that affects a
19  business, that affects the occupancy of a building,
20  not to have proper notification is absolutely insane.
21  I've spoken about it before.  You can go by the letter
22  of the law but you're not going by the spirit of the
23  law.  It's just too much involved.  I cannot see how
24  anybody could object to certified mail going out.
25            If I had gotten a letter with regard to the
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 1  zoning that took place, the rezoning, changing the
 2  ordinance, before it happened, I don't think it ever
 3  would have happened.  I think we -- there would have
 4  been enough people, enough business owners, enough
 5  building owners that would have attended this City
 6  Council, and that never would have occurred.  We
 7  wouldn't be having this problem today.
 8            Thank you.
 9            COUNCILMEMBER FLEMING: Thank you.
10                           - - -
11                        (Applause)
12                           - - -
13            MR. HAEBERLIN: Mayor, for the record, I
14  think people are slightly confused.  This only
15  involves City-initiated rezonings of properties, not
16  text amendments.  And so this is only specific to
17  parcels, not the zoning code.  Thank you.
18            MAYOR JENKINS: Okay.
19            MR. CUSHMAN: Jimmy Cushman, 3299 Pine
20  Meadow.
21            And actually Scott's got a good point there,
22  too, that he made: if we could add that to that, the
23  notification for the zoning ordinances.
24            But I thank you-all very much for taking up
25  this issue.  It's very important to -- you know, that
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 1  you notify people, and I think that's a great way of
 2  doing it, through the letters and also through the --
 3  through the signage.  So thank y'all very much for
 4  taking this on.
 5            MAYOR JENKINS: Next?
 6            MR. ANDERSON: Stuart Anderson, Doraville.
 7            I'm very much for passing this ordinance.
 8  I'm against some of the deletions we've made tonight.
 9  I like the idea of two letters.
10            I certainly like the idea of letting the
11  City off if people aren't able to be contacted, by
12  taking out the after 30 days; if nothing is returned
13  by the Post Office either in the form of receipt,
14  evidence of being undeliverable, then the zoning can
15  proceed.  That makes it legal for the City to do this,
16  proceed with the zoning.
17            I certainly agree or feel that text
18  amendments should be involved in this notification,
19  absolutely.  Text amendments should be involved in the
20  notification.
21            And as far as signs in a right-of-way, if
22  the municipality can't use the right-of-way, then you
23  can't put stop signs or anything in the right-of-way.
24  That's what right-of-ways are for is for a
25  municipality to use.  So as far as signs go, they
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 1  certainly can go in the right-of-way.  It's what we
 2  pay taxes for and municipalities have the right to
 3  use.  We give them that right or --
 4            But I'm for two letters, the certified
 5  letter and the occupant letter, and I'm certainly for
 6  the 30-day thing that lets the City out from under the
 7  requirement as well, and text amendments.  Thank you.
 8                           - - -
 9                        (Applause)
10                           - - -
11            MR. HART: Tom Hart, Gordon Heights.
12            I have to agree with virtually everything
13  that Stuart had to say.  There's three people that
14  need to be notified here.  It's the property owner,
15  it's the people that are renting the property from the
16  property owner, so they know what's going on, and the
17  public, and that's done by the two letters and by the
18  signs.
19            And that needs -- and these major text
20  amendments, all these problems we've had in the last
21  two years of passing all these ordinances that have
22  rezoned C-1/C-2, M-1/M-2, the problems resulted
23  because the people that were involved or impacted had
24  no idea what was going on.  So these major text
25  amendments should be included as well.  Thank you.
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 1                           - - -
 2                        (Applause)
 3                           - - -
 4            MR. SHANAHAN: David Shanahan, New Peachtree


 5  Road.  Thank you for addressing this.  I appreciate
 6  it.
 7            I agree with what Tom said, that the text
 8  amendments as well, they're having a big impact on
 9  many of us on New Peachtree Road.
10            The adoption of the zoning map apparently
11  changed some properties.  I don't know.  Ten years
12  here thinking I was O&I.  Now I'm not quite sure what
13  I am, and I'm not sure when it happened or how, but I
14  would have liked to have been notified about that.
15            Thank you.
16                           - - -
17                        (Applause)
18                           - - -
19            MR. FRANK: Joe Frank.
20            I think we need to notify the property
21  owners whose properties are being affected.  Also when
22  you are passing overlays or when you are passing any
23  other thing what affects those properties, the
24  property owners needs to be notified about that.
25            This whole Buford Highway thing, rezoning
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 1  everybody's property, some kind of an overlay, that
 2  was, I think, an extremely bad thing.  It damaged a
 3  great number of people, a great number of businesses.
 4  And again, this probably would have never happened if
 5  everybody would have been notified.  None of us had
 6  been notified of this, and we need to avoid this kind
 7  of a thing from reoccurring again.  Thank you.
 8                           - - -
 9                        (Applause)
10                           - - -
11            MAYOR JENKINS: Anybody else?
12            MR. HAEBERLIN: I think we covered those for
13  -- I don't think we did.  Did we?  Did we ask those
14  who would like to speak in favor?  I apologize.
15            COUNCILMEMBER ALEXANDER: Yes.
16            MR. HAEBERLIN: We did cover that.  Thank
17  you.  I just want to make sure.
18            Close the public hearing and turn it back to
19  the Mayor and Council.
20            COUNCILMEMBER ALEXANDER: We didn't speak to


21  against.
22            COUNCILMEMBER ROCHE: Is anyone opposed?


23            MR. HAEBERLIN: Pardon me?
24            COUNCILMEMBER ALEXANDER: Against.
25            COUNCILMEMBER FLEMING: You didn't do
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 1  opposed.
 2            MR. HAEBERLIN: Oh, I apologize.  I
 3  apologize.  I got confused.
 4            Those who oppose the adoption of the text
 5  amendment we've just discussed, would you please raise
 6  your hand.  Anyone like to speak in opposition?
 7                           - - -
 8                       (No response)
 9                           - - -
10            MR. HAEBERLIN: Seeing none, return it to
11  the Council.
12            MAYOR JENKINS: Thank you.
13            COUNCILMEMBER PITTMAN: I had a question


14  about the 30 days.  You're wanting to take that out,
15  Pam?
16            COUNCILMEMBER ROCHE: Uh-huh, it was taken


17  out.
18            COUNCILMEMBER PITTMAN: So --
19            ATTORNEY WEED: That was my understanding --


20            COUNCILMEMBER PITTMAN: So --
21            ATTORNEY WEED: -- with regard to the notes
22  that I've changed.
23            COUNCILMEMBER PITTMAN: So in the event that


24  we don't get anything back, then?
25            ATTORNEY WEED: As it stands right now, at
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 1  least upon Councilman Fleming's concept, the burden
 2  would be on the City to make a good-faith attempt by a
 3  certified mail after looking at the last known owner
 4  on the tax records at a certain date and time, and
 5  they would send out the letter based upon that same
 6  date and time.  And if it got there, great; if it
 7  didn't get there, great.  Either way, we would know
 8  that we sent it because we'd have our proof that we
 9  had mailed it, at least.
10            And then there would be no time frame.  We
11  could go ahead and act in accordance with the general
12  state law with regard to having the hearing and having
13  the meeting where you make whatever change might be
14  necessary.
15            COUNCILMEMBER PITTMAN: After how long?


16            ATTORNEY WEED: Well, the general rule is no
17  less than 15 days, no more than 45, and the
18  advertisement's got to be run in the local legal
19  organ.  And we've always complied with that, at least
20  since May 2008 when I came on board.
21            What happened before me, I can't tell you,
22  but I can tell you that since that day, it sure
23  happened.
24            MR. HAEBERLIN: It's back before the
25  Council.
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 1            MAYOR JENKINS: Good.  Anymore discussion?
 2            Have a motion?
 3            COUNCILMEMBER FLEMING: Please.  Finally.


 4            I'd like to make a motion to adopt Section
 5  1604, Notification and Public Hearing, that there will
 6  be a notification policy for -- City-initiated policy
 7  for City-initiated rezonings as well as map
 8  amendments.
 9            MAYOR JENKINS: Second?
10            COUNCILMEMBER SPANGLER: Second.
11            MAYOR JENKINS: Anymore discussion?
12            COUNCILMEMBER ALEXANDER: As outlined in


13  draft two, dated November 17?
14            ATTORNEY WEED: And further modified by --
15            COUNCILMEMBER ALEXANDER: Further --


16            ATTORNEY WEED: -- the special
17  (overspeaking).
18            COUNCILMEMBER ALEXANDER: -- modifications.


19            Per draft number two, dated November 17, and
20  per Ms. Fleming's modifications.
21            MR. HAEBERLIN: Point of clarification
22  because I'm not for certain I'm understanding
23  Ms. Fleming.  Are you referring to text amendments as
24  well?
25            COUNCILMEMBER FLEMING: I said map amend-
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 1  ments.
 2            MR. HAEBERLIN: Only map amendments.  Okay.
 3  Thank you.
 4            MAYOR JENKINS: Anymore discussion?
 5                           - - -
 6                       (No response)
 7                           - - -
 8            MAYOR JENKINS: Call the roll, please.
 9            CLERK BRYANT: Councilmember Alexander?
10            COUNCILMEMBER ALEXANDER: Yes.
11            CLERK BRYANT: Councilmember Fleming?
12            COUNCILMEMBER FLEMING: Yes.
13            CLERK BRYANT: Councilmember Pittman?
14            COUNCILMEMBER PITTMAN: Yes.
15            CLERK BRYANT: Councilmember Roche?
16            COUNCILMEMBER ROCHE: Yes.
17            CLERK BRYANT: Councilmember Spangler?
18            COUNCILMEMBER SPANGLER: Yes.
19            MAYOR JENKINS: All right.
20            MR. HAEBERLIN: The next item you have is
21  the Adult Entertainment Ordinance, and that's
22  Mr. Murray Weed.
23            ATTORNEY WEED: Mr. Mayor and members of
24  Council, it came to the attention of the planner that
25  there have been some apparently serious inquiries with
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 1  regard to our commercial zone for the development of
 2  businesses that concentrate in the adult entertainment
 3  industry from the aspect of production and studio
 4  facilities rather than what I'd call the end product
 5  which might be nude dancing or, you know, movies or
 6  videos that are already completed.
 7            Although I think the definition section of
 8  the existing adult entertainment ordinance probably
 9  covered those concerns with regard to studio
10  production facilities, live cam, Web streaming, things
11  of that nature, I felt it was important after
12  discussing the matter with the planner that we clarify
13  the ordinance to make sure that those types of
14  businesses were definitely included as well.
15            In conversation with Councilman Fleming
16  today, in the version of the ordinance you have, which
17  is November the 23rd of 2009, the definition of adult
18  business reads:  an establishment other than those
19  expressly specified in the section where employees,
20  contractors, models or patrons expose specified
21  anatomical areas or engage in specified sexual
22  activities for profit.
23            After conversations with my partners today,
24  I think it might be appropriate to change "for profit"
25  to "for consideration," and I make that recommendation
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 1  here tonight before you consider the ordinance.  I
 2  think that, frankly, legally, there's a legal reason
 3  to do that:  that obviously a person could engage in
 4  that activity but not be very good at it and not make
 5  a profit; therefore, I don't think that ought to be
 6  the standard.  It ought to be something less than
 7  that.  Simply getting the exchange, the quid pro quo
 8  exchange should be enough rather than how much,  so
 9  I'd recommend that.
10            And that's essentially the purpose of the
11  ordinance, and I'd recommend that you approve it.  We
12  think there's a good reason to move forward on this,
13  and it certainly does clarify the new technology.
14  And what this is about is new technology.  Laws
15  traditionally follow technology because technology is
16  far in advance of the statutes that are created to
17  deal with that issue as a result of the technology,
18  and that's what this is about.
19            You've already technically adopted this.  I
20  mean you've amended your agenda to consider this, and
21  tonight, since it's a police-powers ordinance and not
22  zoning, you could choose to waive first reading and
23  adopt it tonight or not.
24            We think there's good cause to go ahead and
25  adopt it tonight and that's our recommendation.


Page 184


 1            COUNCILMEMBER FLEMING: May I ask a
 2  question?
 3            COUNCILMEMBER PITTMAN: Yeah.
 4            COUNCILMEMBER FLEMING: I feel the ordinance


 5  is extremely important, but having just received it,
 6  what, late last week, I guess, I am not inclined to
 7  waive first reading because I don't believe anybody
 8  else has -- not Council, but I'm just wanting to get
 9  into a habit of not waiving first reading.
10            Is there a problem with putting this off
11  until next Monday?  I mean -- I'm sorry -- the 14th.
12            ATTORNEY WEED: In my opinion, I think you
13  take a terrible risk, but that's always the Council's
14  choice.
15            COUNCILMEMBER PITTMAN: I have no problem


16  waiving first reading.
17            ATTORNEY WEED: And I think you know the
18  answer to this.  The staff wouldn't have brought it up
19  in the manner in which we did unless we felt there was
20  a good reason to do so.  But those are decisions for
21  Council, not the staff.  We are giving you our best
22  advice.
23            COUNCILMEMBER PITTMAN: Well, I'd like to


24  make a motion to waive first reading.
25            COUNCILMEMBER ALEXANDER: I'm sorry.  What
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 1  was the motion?
 2            COUNCILMEMBER PITTMAN: To waive first
 3  reading.
 4            COUNCILMEMBER ALEXANDER: I second.
 5            MAYOR JENKINS: Anymore discussion?
 6                           - - -
 7                       (No response)
 8                           - - -
 9            MAYOR JENKINS: Call the roll.
10            CLERK BRYANT: Councilmember Alexander?
11            COUNCILMEMBER ALEXANDER: Yes.
12            CLERK BRYANT: Councilmember Fleming?
13            COUNCILMEMBER FLEMING: The ordinance is


14  extremely important, and because of that, I will vote
15  yes.
16            CLERK BRYANT: Councilmember Pittman?
17            COUNCILMEMBER PITTMAN: Yes.
18            CLERK BRYANT: Councilmember Roche?
19            COUNCILMEMBER ROCHE: Yes.
20            CLERK BRYANT: Councilmember Spangler?
21            COUNCILMEMBER SPANGLER: Yes.
22            MAYOR JENKINS: Motion carried.
23            Motion to adopt?
24            COUNCILMEMBER PITTMAN: So moved.
25            MAYOR JENKINS: Second?
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 1            COUNCILMEMBER ALEXANDER: Second.
 2            MAYOR JENKINS: More discussion?
 3                           - - -
 4                       (No response)
 5                           - - -
 6            MAYOR JENKINS: Call the roll, please.
 7            CLERK BRYANT: Councilmember Alexander?
 8            COUNCILMEMBER ALEXANDER: Yes.
 9            CLERK BRYANT: Councilmember Fleming?
10            COUNCILMEMBER FLEMING: Yes.
11            CLERK BRYANT: Councilmember Pittman?
12            COUNCILMEMBER PITTMAN: Yes.
13            CLERK BRYANT: Councilmember Roche?
14            COUNCILMEMBER ROCHE: Yes.
15            CLERK BRYANT: Councilmember Spangler?
16            COUNCILMEMBER SPANGLER: Yes.
17            ATTORNEY WEED: Thank you very much.
18            COUNCILMEMBER SPANGLER: Motion to adjourn.


19            MAYOR JENKINS: Thank you.
20            COUNCILMEMBER ROCHE: Second.
21            MAYOR JENKINS: Hold on just a minute.
22            Is this concerning what, sir?
23            MR. THURMOND: I just would like to ask the
24  city attorney if there's any legal method that the
25  Council can give Spa 18 the same consideration tonight
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 1  the other spa got.
 2            MAYOR JENKINS: Okay.
 3            ATTORNEY WEED: Obviously I don't answer
 4  questions of the public unless he wants to pay me,
 5  unless the Council directs me to do so.  So if you'd
 6  like me to answer the question, I will be happy to.
 7            COUNCILMEMBER FLEMING: Mr. Thurmond, that


 8  is what I had requested.  I was going to make a motion
 9  to reconsider, and Mr. Weed advised that it would be
10  illegal for me to do that, to reconsider the motion.
11            MR. THURMOND: My question was is there a
12  legal vehicle other than that to accomplish the same
13  thing?
14            COUNCILMEMBER FLEMING: Mr. Weed?
15            MAYOR JENKINS: Wait till the next meeting.
16  That was when?  The 15th?  14th?
17            COUNCILMEMBER PITTMAN: Well, my
18  understanding, there was not; is that correct?
19            ATTORNEY WEED: That is my opinion, it was
20  my opinion earlier and it still is my opinion now.
21            MAYOR JENKINS: Okay.
22            COUNCILMEMBER SPANGLER: Motion to adjourn.


23            MAYOR JENKINS: Second?
24            COUNCILMEMBER ROCHE: Second.
25            MAYOR JENKINS: Call the roll.
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 1            CLERK BRYANT: Councilmember Alexander?
 2            COUNCILMEMBER ALEXANDER: Yes.
 3            CLERK BRYANT: Councilmember Fleming?
 4            COUNCILMEMBER FLEMING: Yes.
 5            CLERK BRYANT: Councilmember Pittman?
 6            COUNCILMEMBER PITTMAN: Yes.
 7            CLERK BRYANT: Councilmember Roche?
 8            COUNCILMEMBER ROCHE: Yes.
 9            CLERK BRYANT: Councilmember Spangler?
10            COUNCILMEMBER SPANGLER: Yes.
11                           - - -
12             (Meeting adjourned at 10:15 p.m.)
13                           -o0o-
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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 1                   C E R T I F I C A T E
   
 2  STATE OF GEORGIA]
   
 3  COUNTY OF DEKALB]
   
 4       I hereby certify that the foregoing transcript
   
 5  was taken down, as stated in the caption, and the
   
 6  proceedings were reduced to typewriting under my
   
 7  direction and control.
   
 8       I further certify that the transcript is a true
   
 9  and correct record of the evidence given at the said
   
10  proceedings.
   
11       I further certify that I am neither a relative
   
12  or employee or attorney or counsel to any of the
   
13  parties, nor financially or otherwise interested in
   
14  this matter.
   
15       This the 30th day of December 2009.
   
16 
   
17                  _____________________________
   
18                        Theresa Bretch, CCR
   
19                        Permit No. B-755
   
20 
   
21 
                                            [SEAL]
22 
   
23 
   
24 
   
25 
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                      CITY OF DORAVILLE


                       STATE OF GEORGIA


                       November 30, 2009


                      SUMMARY OF MOTIONS�                                                       2
 1       1.   A motion was made by Councilmember Pittman
    to amend the agenda to add the agenda item of opening
 2  bids on Central Avenue sidewalk project.  The motion
    was seconded by Councilmember Roche.  The motion was
 3  passed by unanimous vote.


 4       2.  A motion was made by Councilmember Fleming to
    accept the bid from Keck & Wood of $55,000 for
 5  services for design implementation of Central Avenue
    sidewalk project.  The motion was seconded by
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 6  Councilmember Pittman.  The motion was passed by
    unanimous vote.
 7
         3.   A motion was made by Councilmember Roche to
 8  accept revised agenda which includes agenda item 6,
    Adult Entertainment.  The motion was seconded by
 9  Councilmember Fleming.  The motion was passed by
    unanimous vote.
10
         4.   A motion was made by Councilmember Fleming
11  to exclude the seven conditional use criteria when
    considering conditional use application of Spa 18 but
12  to require presentation of massage certificates and
    massage license.  The motion was seconded by
13  Councilmember Roche.  The motion and second were then
    withdrawn by the respective council members.
14
         5.   A motion was made by Councilmember Pittman
15  to continue hearing for conditional use request of Spa
    18 until meeting of December 14, 2009, to allow time
16  for applicant to bring requested information.  The
    motion was seconded by Councilmember Roche.  The
17  motion was passed by a vote of 4-1, with Councilmember
    Fleming dissenting.
18
         6.   A motion was made by Councilmember Pittman
19  to recess the following public hearings until the
    Council meeting of 1/25/2010:  904, R-2, General
20  Residence District; 905, R-3, Multiple-Family
    Residence District (Apartments); 906, R-4, Multiple-
21  Family Residence District (Condominiums, Cooperatives,
    Townhomes).  The motion was seconded by Councilmember
22  Alexander.  The motion was passed by unanimous vote.


23


24


25�                                                       3
 1       7.   A motion was made by Councilmember Roche to
    grant conditional use application of Treat Your Feet,
 2  Zheng Guang, 5938 Buford Highway (18-337-03-002),
    Suites 103, 104, 105.  The motion was seconded by
 3  Councilmember Spangler.  The motion was passed by a
    4-1 vote, with Councilmember Alexander dissenting.
 4
         8.   A motion was made by Councilmember Fleming
 5  to delete Sections 1302 through 1309 from the Zoning
    Ordinance for possible inclusion within Chapter 5,
 6  Buildings and Building Regulations.  The motion was
    seconded by Councilmember Alexander.  The motion was
 7  passed by a 3-2 vote, with Councilmembers Roche and
    Spangler dissenting.
 8
         9.   A motion was made by Councilmember Fleming
 9  to adopt Section 1604, Notification and Public
    Hearing, to provide for a notification policy for
10  City-initiated rezonings and map amendments, per draft
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    number two, dated November 17, 2009, and further
11  modifications made during the Council meeting.  The
    motion was seconded by Councilmember Spangler.  The
12  motion was passed by unanimous vote.


13       10.  A motion was made by Councilmember Pittman
    to waive first reading of amendment to Adult
14  Entertainment Ordinance.  The motion was seconded by
    Councilmember Alexander.  The motion was passed by
15  unanimous vote.


16       11.  A motion was made by Councilmember Pittman
    to adopt amendment to Adult Entertainment Ordinance.
17  The motion was seconded by Councilmember Alexander.
    The motion was passed by unanimous vote.
18
         12.  A motion was made by Councilmember Spangler
19  to adjourn the meeting.  The motion was seconded by
    Councilmember Roche.  The motion was passed by
20  unanimous vote.


21                           -o0o-


22


23


24


25��������������������������������������������������������������������������������������������������������������������������
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 1   APPEARANCES:
   
 2   Doraville City Council:
   
 3        Hon. Ray Jenkins, Mayor
   
 4        Councilmember Maria Alexander
   
 5        Councilmember Brian Bates
   
 6        Councilmember Robert Spangler
   
 7        Councilmember Donna Pittman
   
 8        Councilmember Bob Roche
   
 9        Councilmember Pam Fleming
   
10        Murray J. Weed, City Attorney
   
11        Ms. Rhonda Blackmon, City Clerk
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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.
 3            Call the roll, please.
 4            CLERK BLACKMON: Councilmember Alexander?


 5            COUNCILMEMBER ALEXANDER: Here.
 6            CLERK BLACKMON: Councilmember Bates?
 7            COUNCILMEMBER BATES: Here.
 8            CLERK BLACKMON: Councilmember Fleming?
 9            COUNCILMEMBER FLEMING: I'm here.
10            CLERK BLACKMON: Councilmember Pittman?
11            COUNCILMEMBER PITTMAN: Here.
12            CLERK BLACKMON: Councilmember Roche?
13            COUNCILMEMBER ROCHE: Here.
14            CLERK BLACKMON: Councilmember Spangler?


15            COUNCILMEMBER SPANGLER: Here.
16            MAYOR JENKINS: Okay.  Before we get into
17  the meeting, I want to introduce somebody.
18            Marcella Nelson, would you come up, please?
19            Chuck, would you come up with her?
20            MAYOR JENKINS: I would like to thank
21  Marcella for her alertness on a stop that she had.
22  She came up on a person without a seat belt, and she
23  went up to the car and she smelled something kind of
24  odd -- I believe I'm saying it right -- and also she
25  noticed a bunch of wires that were coming out of the
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 1  cigarette lighter.  So she thought something was
 2  wrong, and of course she was right.  The gentleman
 3  driving the car had a fully-equipped meth lab in the
 4  vehicle.  And thanks to her alertness, we got this man
 5  off the road quickly.
 6            And I just want to thank you, as the Mayor
 7  and the Council, for being so alert, until you're
 8  better paid or whatever you want to call it.
 9                           - - -
10                        (Applause)
11                          - - -
12            MAYOR JENKINS: Chuck might want to add a
13  little to that.
14            COUNCILMEMBER BATES: Where's your partner?


15            COUNCILMEMBER ALEXANDER: Where's Dak?


16            COUNCILMEMBER BATES: Where's Dak?
17            OFFICER NELSON: He's outside missing me.
18            CAPTAIN ATKINSON: I can just add that this
19  was a really, really, really dangerous situation that
20  was stopped.  A lot of people don't know how dangerous
21  this type of situation is, but that vehicle was being
22  driven on our streets, on the interstate, 60 miles an
23  hour.  If it got into a wreck, there would have been
24  an explosion and no telling who all might have been
25  affected by that.  But this gentleman was cooking the
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 1  drug methamphetamine as he was driving down the road.
 2            The DEA has a special unit that's assigned
 3  just to clean up this type of drug because of the
 4  chemicals involved.  If you mix them the wrong way,
 5  it's not good.
 6            So Officer Nelson did an excellent job in
 7  getting this guy off the road.
 8            MAYOR JENKINS: She's a canine officer and
 9  she has -- what is his name?
10            OFFICER NELSON: Dak.
11            MAYOR JENKINS: -- Dak.  She's going to
12  bring him in and let you see him in just a few
13  minutes.  We're going to move on with the meeting.
14                           - - -
15                        (Applause)
16                           - - -
17            MAYOR JENKINS: Okay.  We're going to take a
18  five-minute break.
19                           - - -
20                      (Brief recess)
21                           - - -
22            MAYOR JENKINS: Meeting come back to order.
23            Brian, you have the floor.
24            COUNCILMEMBER BATES: All right.  I've moved


25  on to page 51, which is Section 3-38, open areas and
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 1  patios.  A number of questions regarding Subsection
 2  (1) and (2) regarding the enclosure of a patio by some
 3  structure but you must go through the main licensed
 4  premise, which is Subsection (1), and Subsection (2)
 5  says that the patio must be covered by a permanent
 6  roof and the roof shall be a structural of a floor
 7  area.
 8            Can you walk me through the reasoning
 9  behind --?  I think I understand the first one, but it
10  requires you to go through the main entrance to get to
11  the patio, where I know of several instances where the
12  patio is in front of the building and you go through
13  the patio to get to the main entrance.
14            And then I'm a little less clear on the
15  reasoning for number (2).  The reason for a patio
16  would be to sit outside and enjoy the sun, but you
17  can't do that if there's a roof covering the patio.
18            ATTORNEY WEED: The reasoning with regard to


19  the enclosure is that Maggiano's at Cumberland Mall is
20  a great example.  While it has two gates that you can
21  exit out of with an alarm sounding, it doesn't have an
22  entrance that you can go into from the street.
23                           - - -
24                        (Dog barks)
25                           - - -
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 1            ATTORNEY WEED: And apparently someone else


 2  agrees with my --
 3            COUNCILMEMBER BATES: I think he disagrees.


 4                           - - -
 5                        (Laughter)
 6                           - - -
 7            ATTORNEY WEED: And then you'd go out and be


 8  seated if you wanted to be in a pavilion/patio/deck
 9  area.  And the thinking on it basically is just some
10  means of control to make sure that as, you know, kids
11  in a movie theater, one kid doesn't open the back door
12  to the movie theater and let everybody in for free,
13  that there is some exercise of control over the space.
14  That's the concept.
15            With regard to the roof, the concept of the
16  roof is really to clearly define what the patio area
17  consists of and what it does not, because one thing
18  you have to bear in mind is that these alcohol
19  beverage regulations for on-premises consumption deal
20  with how many people are in an occupiable space
21  because the tables and chairs, et cetera, will help
22  dictate the fire safety routes and how many people can
23  be in the facility.
24            So the question is, is the patio part of the
25  facility for licensing purposes?  Well, sure it is.
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 1  In fact it has to be.  You'd have to measure from the
 2  outer rim, the outer corner of the patio, not from the
 3  building in chief.  By having a roof extension over
 4  the patio area, it clearly indicates that no cheap
 5  patio is going to go up that's simply, you know, a
 6  plyboard fence and that there's some expense involved
 7  and some planning involved and some measurable
 8  distance involved.  And that's essentially it.
 9            Legislatively, you know, could I live
10  without the roof?  I could.  But you know, clearly
11  you'd need to have some sort of concrete pad and some
12  sort of enclosure around it, and the distance to the
13  nearest church, et cetera, would need to be measured
14  off of the corner of that patio -- be part of the
15  establishment in chief and not simply an add-on.
16            COUNCILMEMBER BATES: That would be the


17  direction of my preference:  to eliminate the roof
18  requirement but make sure that you've got that
19  enclosed area as part of the establishment.
20            ATTORNEY WEED: Yeah, I --
21            COUNCILMEMBER BATES: But that's up to --
22            ATTORNEY WEED: That's fine with me.  The
23  basic reason for the roof is to clearly indicate what
24  is this business, because whoever's in charge of it's
25  responsible for everything that happens literally
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 1  under that roof or in this case, you know, in the
 2  patio too.  There's no diminution of the responsi-
 3  bility.
 4            COUNCILMEMBER BATES: And I lied.  I've got


 5  one more if you'll bear with me, and that's number (4)
 6  under that same section.  It says, "Where no other
 7  distance is provided, the patio/open area cannot be
 8  located within 1,500 feet of any residence."  If that
 9  -- and I'm thinking down the road when we get mixed-
10  use development, if that patio was part of a mixed-use
11  development, they wouldn't then be allowed to have the
12  patio there.
13            ATTORNEY WEED: And that's perfectly true.
14            The unfortunate reality, though -- what you
15  have to worry about, I write ordinances not for the
16  majority of people who are going to do the right thing
17  but for the minority who are never going to do the
18  right thing.  And what's going to happen is that at
19  2:00 in the morning, there will be butt-thumping disco
20  coming out of the patio of some establishment that
21  will keep Brian Bates awake, and the idea behind this
22  is to prevent that from happening or to curb it as
23  much as possible.
24            And that's a term of art actually.
25            COUNCILMEMBER BATES: Thank you.  I'm done
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 1  at this point.
 2            COUNCILMEMBER ALEXANDER: Under the


 3  suggested fees, the administrative fee for application
 4  for a license or renewal, do we not want to specify
 5  from the beginning that that is nonrefundable?
 6            ATTORNEY WEED: I say it in a couple of
 7  different places, but I mean, you know, repetition is
 8  good for learning.  That's fine with me.
 9            COUNCILMEMBER ALEXANDER: So if I am a --


10            ATTORNEY WEED: Would you refer me to what
11  page you're on?
12            COUNCILMEMBER ALEXANDER: No.  I'm on your


13  chart.
14            ATTORNEY WEED: Oh, okay.  You switched on
15  me.  Okay.
16            My memo won't matter after you adopt the
17  ordinance, so what we'd end up having to do is we'd
18  make a modification to that section of the ordinance.
19  So 3-6, I would just add some language about nonre-
20  fundability somewhere in that area.  So yes, I will do
21  that.
22            COUNCILMEMBER ALEXANDER: So a business


23  comes in.  Administrative fee for application for
24  license or renewal is $100 for a business; is that
25  correct?


Page 11


 1            ATTORNEY WEED: I believe that is correct.
 2  Yes.
 3            COUNCILMEMBER ALEXANDER: If I am a server


 4  and I come in, I have to pay $100 for my application
 5  for my permit or renewal and then $100 for my back-
 6  ground check?
 7            ATTORNEY WEED: You have to pay an admin fee


 8  for an application for -- If you are a server, you
 9  would pay $100 for the employee permit and an
10  additional $100 fee for your background fee check.
11  That's $200.
12            COUNCILMEMBER ALEXANDER: Dekalb County's


13  35.
14            ATTORNEY WEED: You can make it whatever
15  number you want, but I feel quite confident that
16  they're not recapturing the cost of the regulation
17  with $35.
18            COUNCILMEMBER ALEXANDER: Well, I just feel


19  like that we're charging an individual server more
20  than we're charging the business.
21            ATTORNEY WEED: No, ma'am.  I mean for the
22  administrative aspect of it, arguably, you are, but
23  the business itself has got to pay the actual fee.  So
24  you're now charging up to $5,000, four thousand, three
25  thousand depending upon whatever the fee is.
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 1            The fees are entirely under the discretion
 2  of the Council.  I mean I'm always going to recommend
 3  to you, as my client, that you get the most amount of
 4  money you can from businesses that sell mind-altering
 5  drugs because you're going to have more problems with
 6  those businesses than you've got with the shoe-shine
 7  store.  That's just life.  But you can set the fee at
 8  whatever it is you prefer.
 9            COUNCILMEMBER ALEXANDER: And I'm taking it


10  the permit belongs -- the card belongs to the server,
11  so if they stop work at one restaurant in the city,
12  that is applicable; they can use it at the next
13  restaurant.
14            ATTORNEY WEED: No, ma'am, not at all.  In
15  fact the permit belongs to the City and it is assigned
16  to them for a particular restaurant.  If they wanted
17  to work in more than one restaurant at a local
18  location, you know, they wanted to work, be a waiter
19  at three different locations, they'd have to have one
20  in each location.
21            COUNCILMEMBER ALEXANDER: And pay three


22  different background-check fees.
23            ATTORNEY WEED: That is correct.
24            COUNCILMEMBER ALEXANDER: I don't like that.


25            ATTORNEY WEED: And we can change it.
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 1            COUNCILMEMBER BATES: Is there a way to have


 2  a City of Doraville server's permit that is generic
 3  that would be applicable to any establishment in the
 4  city?
 5            ATTORNEY WEED: Yes.
 6            COUNCILMEMBER BATES: And the con of that


 7  would be?
 8            ATTORNEY WEED: Less revenue for the City.
 9  It's as simple as that.  And also the risk is, you
10  know, two times/three times as great so to speak.  If
11  a waiter or waitress is working at multiple locations,
12  the risk is exponentially greater based upon how many
13  locations they're at, and you still -- essentially
14  that risk then is kind of transferred on to the city.
15            You know, the idea behind the fees
16  essentially would be, A, to -- a regulatory fee is
17  there to cover the cost of regulation.  If it only
18  really costs $35 to do it, then the fee will only be
19  lowered to that cost.  With regard -- the state law
20  clearly provides, however, you can go up to $5,000 for
21  a license fee.  It's silent as to what you can charge
22  with regard to individual employee fees, but I'm sure
23  -- you know, technically I think you could charge up
24  to $5,000 for those as well.
25            COUNCILMEMBER FLEMING: Well, I don't think
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 1  the employer generally pays for permitting.  For
 2  instance, like beauty parlors and salons and so forth
 3  like that, they have to renew their license, their
 4  permit, on an individual basis, so they're absorbing
 5  the cost.
 6            So I'm not so sure that a restaurant would
 7  be willing to pay, you know, a hundred-dollar renewal
 8  fee every year for their servers, so they're going to
 9  try to stick it to their employee, probably.
10            So in that aspect, for the renewal, I think
11  that, you know, for your initial background check for
12  a hundred dollars, I don't see a problem with that,
13  but $35 permit fee and renewal fee of $35, I would
14  feel that that would be more applicable.  That's my
15  opinion on that.
16            MAYOR JENKINS: How much do we charge now?


17            ATTORNEY WEED: You've got investigative
18  costs, $100 per owner/applicant; annual administrative
19  fee of $200 per year payable at the same time of the
20  license fee.  And that is it as far as I can tell with
21  regard to that subsection.
22            MAYOR JENKINS: We've never had any problem.
23  How much did you say they were paying for the permit,
24  not the background?
25            ATTORNEY WEED: Investigative costs are $100
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 1  per owner/applicant, and admin fee of $200 per year
 2  payable at the time the license fee is paid.  So I'm
 3  going to make the assumption that that fee is paid by
 4  the licenseholder.
 5            MAYOR JENKINS: The server.
 6            ATTORNEY WEED: No.  The $200 I think is
 7  paid by the licenseholder --
 8            MAYOR JENKINS: Well, the $100.
 9            ATTORNEY WEED: -- and I think it's $100 for
10  the investigatory fee.
11            MAYOR JENKINS: Okay.  Same thing you have
12  in that.
13            ATTORNEY WEED: Yes, sir.
14            MAYOR JENKINS: All right.
15            ATTORNEY WEED: But there is --
16            MAYOR JENKINS: We've never had --
17            ATTORNEY WEED: -- an additional --
18            MAYOR JENKINS: -- any trouble.  We've --
19            ATTORNEY WEED: But there is --
20            MAYOR JENKINS: -- never had any trouble.
21            ATTORNEY WEED: -- an additional $100.
22  There's a background-check fee of $100 and then
23  there's an additional administrative cost of $100.
24            MAYOR JENKINS: Yes.
25            ATTORNEY WEED: So there's two under the
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 1  draft.
 2            MAYOR JENKINS: Okay.
 3            COUNCILMEMBER SPANGLER: What do we charge


 4  for a background check?  Do we charge $100?
 5            ATTORNEY WEED: That's what -- that's what
 6  it says as far as I can tell.
 7            COUNCILMEMBER ROCHE: I'm sure as we get


 8  deeper into this, we'll probably have more questions.
 9            I guess my overall thought on this is that
10  I'm not really sure what problem we were trying to
11  solve by rewriting this.  I mean I think we were okay
12  with, you know, once we straightened out the penalties
13  and everything.
14            And perhaps this is simpler than what our
15  current ordinance is.  The problem is we don't really
16  have a list of what's actually changed.  I'm thinking
17  in terms of not just the organizations and businesses
18  we already have in Doraville but I'm also thinking in
19  terms of, you know, there's this little piece of land
20  over here and hopefully we'll get things like maybe,
21  you know, an Outback Steakhouse, or a lot of times in
22  a big office park they may have a big fancy restaurant
23  or whatever.  And it would seem to me that the more
24  reasonable and practical that we could make the
25  process of applying for a liquor license, the better.
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 1  I mean it's considered being business-friendly.
 2            At the same time, frankly, there's some
 3  places in town that serve alcohol now that I'll go out
 4  on a limb and say if it was up to me, they probably
 5  wouldn't be here.  But of course it's not up to me.
 6  That's what the law is all about.
 7            So I think what I'd like to ask for is
 8  basically a list of what's really changed from what we
 9  have today versus, you know, this new thing, because
10  for me to try to sit down and pick through all this
11  or, for that matter, the 42 people that -- the 42
12  businesses in town that currently have a liquor
13  license, just to try to understand what's changing, I
14  think that would be very valuable.
15            I would like to hear about, you know --
16  either tonight or whenever, I would like to hear more
17  from the police as far as their input on this, you
18  know, what we're trying to -- You know, are there
19  specific problems that we are or are not solving by
20  adding or rewriting this ordinance?
21            And I also think of course it does
22  definitely need to be -- I mean this is 78 pages, it's
23  going to affect a lot of businesses.  Just the thing
24  we just talked about a minute ago, the patio.  I mean
25  I know of a restaurant -- in fact I eat there all the
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 1  time -- where you actually walk through the patio to
 2  get in the front door.  I guess they could lock the
 3  back door -- or lock the patio and make you come in
 4  the side door.  I don't know.  Like I said, I just
 5  don't know how practical some of this stuff is.
 6            So that's what I would ask for:  a general
 7  list of what's changing, that we get it on the web so
 8  the citizens and businesses have a chance to look at
 9  it and, you know, see what -- you know, because we
10  charged out there before with some other issues in
11  zoning, and it wasn't till after we passed it, we
12  realized, you know, there's some things that -- some
13  unforeseen circumstances or effects.  So that's what I
14  would ask for as far as moving forward.
15            COUNCILMEMBER BATES: Well, one of the
16  biggest -- and I will state that I requested the
17  rewrite for two reasons.  One was the previous -- the
18  ordinance that's in existence today requires the
19  licensee/applicant to live in the city of Doraville.
20  It is extremely onerous, it is almost impossible to
21  enforce, and when we were having our discussion
22  regarding the penalty provisions, we realized that was
23  in there, and quite frankly, I don't think a valid
24  enforcement option.
25            The other thing was it was duplicitous in
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 1  that there were sections for malt beverage and wine
 2  and several sections for distilled spirits that were
 3  exactly identical, and to consolidate those into a
 4  single document seemed to make a lot more sense than
 5  having two specific sections that dealt with the same
 6  thing on an enforcement side.
 7            So from my standpoint, those are two of the
 8  items that have been addressed and appropriately.
 9            So I think Mr. Weed has added in some
10  valuable tools for us to consider and look at, so I
11  appreciate your efforts.
12            COUNCILMEMBER FLEMING: I agree with you in


13  a lot of respects, Mr. Bates, but we have an existing
14  ordinance right now, 3-272, for penalties.
15            And truly I believe that's where the
16  violations, section 4 of this 3-47, because we're
17  defeating our purposes, the 16 that have been cited,
18  we still are not going to make any type of decision or
19  hear their cases until we --
20            To me, I think we should pull 3-47 out of
21  this ordinance and put it back into 3-72 -- 3-272 so
22  that we can make that decision and move forward with
23  the penalty section.
24            COUNCILMEMBER BATES: And respectfully, I


25  thought that we had we had -- we had done that.  I
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 1  think we need to have the Clerk check the minutes from
 2  the 17th of August.
 3            COUNCILMEMBER FLEMING: But Mr. Weed, as far


 4  as you're concerned, 3-272 is a standalone ordinance;
 5  correct?  3-272, penalties for the alcoholic beverages
 6  under sale to minors.
 7            ATTORNEY WEED: On October the 17th of 2005,


 8  3-272 according to MuniCode provided a general
 9  penalty.  And then my understanding is I believe that
10  code section was changed by the Council --
11            COUNCILMEMBER FLEMING: Are you saying


12  October 17th of this year?
13            ATTORNEY WEED: No, ma'am.  Let's just --
14  we'll go through the whole thing.
15            What's on MuniCode right now -- and this is
16  not accurate.  What's on MuniCode is that 3-272 was a
17  general penalty, and that was current as of October
18  the 17th of '05.
19            Then the Council apparently in 2008-05 made
20  an amendment that section making the fine $2,500.
21            Now, your recollection which may be
22  perfectly accurate is that we went ahead and changed
23  that number down to the proper number which would be
24  no more than $1,000.
25            COUNCILMEMBER FLEMING: That's correct.
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 1            ATTORNEY WEED: I don't happen to remember
 2  that and I don't have that ordinance in my file.  That
 3  doesn't mean to say that we didn't do that, however.
 4            COUNCILMEMBER FLEMING: Okay.  The final


 5  ordinance that you gave us was on July the 20th, '09,
 6  or at least that is what the date is.  It came on the
 7  agenda, as we both concurred, item number 7 on August
 8  the 17th.
 9            ATTORNEY WEED: The first version of what I
10  attempted to do was merely change --
11            Philosophically, what I always try to do is
12  only change the problem areas, not do comprehensive
13  rewrites, and I tried to do that the first time when I
14  gave you that ordinance on August the 17th of 2009.
15            COUNCILMEMBER FLEMING: Correct.
16            ATTORNEY WEED: The Council didn't want to
17  pursue that, and I certainly got the impression that
18  you wanted a comprehensive rewrite because of the
19  issues that Councilman Bates has already pointed out.
20            If the -- if we made a motion and a second
21  to adopt an actual ordinance that changes the improper
22  penalty section that got adopted before I was your
23  attorney in 2008-05, if you've done that sometime, I
24  don't recall it, but we'll have to check the minutes.
25  I don't disbelieve you.  I just don't remember that.
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 1            COUNCILMEMBER FLEMING: Please do, because


 2  I'm under the impression that the -- that the fine is
 3  not $1,500 to $2,500.  It's $1,000.  And then we were
 4  going to add the time for suspension or revocation to
 5  this particular ordinance is what my impression was.
 6            COUNCILMEMBER ROCHE: Well, it was going to


 7  be up to 15 days, I think, and up to, so that we had
 8  some discretion on that.
 9            ATTORNEY WEED: And what might have occurred


10  is that the Council may have made a motion and second
11  without having an ordinance in front of you.
12  Sometimes you do that.  You'll just decide to change
13  an ordinance, which is fine; you've got that
14  prerogative; and then I'll follow up later with an
15  actual ordinance that enacts what you said you wanted
16  to do.
17            COUNCILMEMBER BATES: That's what happened.


18            COUNCILMEMBER SPANGLER: So --
19            COUNCILMEMBER ROCHE: Yeah.  We never --


20            ATTORNEY WEED: And that may --
21            COUNCILMEMBER ROCHE: -- had the follow-up.


22            ATTORNEY WEED: I suspect that's what
23  occurred.
24            COUNCILMEMBER SPANGLER: Mr. Weed, I'd like


25  to make a motion to postpone this until another
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 1  meeting, be it a special-called meeting or whatever,
 2  until we can get our facts straight.
 3            ATTORNEY WEED: Yeah.  Mr. Spangler, if you
 4  change this, it's your prerogative.  If you never
 5  touch the alcohol beverage ordinance, it's your
 6  prerogative.  It's up to you.  No offense to me.  I
 7  don't care.
 8            COUNCILMEMBER SPANGLER: I feel like we've


 9  spent enough time on this and we need to get on with
10  our other business, so we can make it a special-called
11  meeting and have those in the audience that would like
12  to be here attend and whatever businesses might want
13  to be here.
14            ATTORNEY WEED: I'll close out with one
15  other thing, though.  At a minimum, I do think you
16  need to revisit the August 17th ordinance because that
17  clearly focused purely on things that I think are
18  direct issues that need to be addressed legally
19  whatever you do.
20            MAYOR JENKINS: August of 2009?
21            ATTORNEY WEED: The August -- the August
22  17th, 2009 ordinance that I provided to you before.
23            COUNCILMEMBER ROCHE: I mean clearly we need


24  to fix things like the residency requirements or
25  whatever.
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 1            Again, I would feel a lot more comfortable
 2  if we had a list that would just -- you know, what's
 3  the effect of this, the new changes or whatever, from
 4  the rewrite also?
 5            ATTORNEY WEED: I'm happy to attempt to do
 6  that, but bear in mind it's a completely different
 7  ordinance.
 8            COUNCILMEMBER ROCHE: But we'll have to
 9  explain this to 42 people.
10            ATTORNEY WEED: I would do an outline of the
11  current ordinance that you adopt and give that to
12  them, and that's what they'd have, but I wouldn't
13  com- --
14            COUNCILMEMBER ROCHE: At least that would be


15  something.
16            ATTORNEY WEED: I wouldn't do a comparison
17  of what they had in the past, though.
18            But I'll do whatever you like.  If you want
19  me to compare the two ordinances, I will attempt to do
20  that, but they are two completely different
21  ordinances.
22            MAYOR JENKINS: Do I have a second on that
23  motion?
24            COUNCILMEMBER PITTMAN: Second.
25            COUNCILMEMBER BATES: To postpone?
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 1            COUNCILMEMBER FLEMING: To postpone.
 2            COUNCILMEMBER PITTMAN: Yeah.  Second,


 3  because this is a --
 4            MR. ANDERSON: Is there a sign-up?
 5            COUNCILMEMBER ROCHE: Yeah.  Are we going to


 6  let citizens speak?
 7            COUNCILMEMBER PITTMAN: There was a sign-up


 8  but he --
 9            MAYOR JENKINS: Did you sign up?
10            COUNCILMEMBER PITTMAN: -- didn't sign up on


11  it.
12            MR. ANDERSON: The sign-up sheet -- I
13  apologize.  The sign-up sheet was very confusing and I
14  meant to sign up for this.
15            MAYOR JENKINS: If we postpone, is there any
16  reason to have comments on that particular item?
17            ATTORNEY WEED: That's purely within the
18  prerogative of the Council.  There's no constitutional
19  or legal requirement that you hear from the public on
20  any individual issue except for rare occasions like
21  zoning and things of that nature.
22            MAYOR JENKINS: We're going to be bringing
23  this up again, Mr. Stuart.  You can comment on it at
24  that time.
25            Yes?
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 1            MS. FLYER: If anybody does want to look at
 2  the minutes from August 17th, I was able to pull it up
 3  on my wireless, and I didn't find any reference to
 4  actually making a motion.  There was --
 5            MAYOR JENKINS: We did not make a motion.
 6            MS. FLYER: -- some discussion of the
 7  residency requirements but nothing about the
 8  penalties, and it doesn't look like it went to any
 9  vote.  If anybody wants to look through it, they're
10  welcome.
11            MAYOR JENKINS: Thank you.
12            Call the roll, please.
13            CLERK BLACKMON: Councilmember Alexander?


14            COUNCILMEMBER ALEXANDER: Yes.
15            CLERK BLACKMON: Councilmember Bates?
16            COUNCILMEMBER BATES: Yes.
17            CLERK BLACKMON: Councilmember Fleming?
18            COUNCILMEMBER FLEMING: Yes.
19            CLERK BLACKMON: Councilmember Pittman?
20            COUNCILMEMBER PITTMAN: Yes.
21            CLERK BLACKMON: Councilmember Roche?
22            COUNCILMEMBER ROCHE: Yes.
23            CLERK BLACKMON: Councilmember Spangler?


24            COUNCILMEMBER SPANGLER: Yes.
25            MAYOR JENKINS: All right.  Bob, you have
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 1  the next item.
 2            COUNCILMEMBER ROCHE: Yeah.  The next item


 3  is Financial Reports and City Charter.
 4            The City Charter provides that the Mayor
 5  needs to keep the City Council and the city apprised
 6  of basically our financial situation.  And as was
 7  mentioned earlier, we have not received any good
 8  financial report for quite some time.
 9            We did cover some of this in a special-
10  called meeting last Tuesday, and, you know, we had
11  several questions.  Eventually I just stopped asking
12  questions because I was concerned about -- you know,
13  things were kind of getting a little bit out of hand
14  and I didn't really want to push the matter any
15  further.  And I had requested that Mr. Maxwell be here
16  tonight because we've got some questions about the
17  other actual -- the reports that were provided.  And
18  since Mr. Maxwell's not here, I guess I'll ask the
19  questions for the record and then perhaps someday
20  we'll get an answer.
21            In the report that was provided, we have a
22  suspense account balance.  And a suspense account
23  essentially is if you have some sort of transaction
24  and you're not quite sure how to classify it, you just
25  stick it in a suspense account and then you come back
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 1  a day or two later and you transfer the money out to
 2  wherever it belongs.
 3            And the suspense account balance that was
 4  given to us off a balance sheet was $468,000, almost
 5  four hundred and seventy -- sixty-seven thousand
 6  dollars.  That just seems like a pretty large amount
 7  to be in suspense.
 8            Since I've been up here, I've never seen any
 9  kind of balance sheet report or whatever from the
10  accounting that had this kind of money.  Essentially
11  that's unclassified money.
12            Typically what you do is if you're not sure
13  where it is, you just look -- you know, if it's the
14  electric bill, you just look and find your last
15  electric bill and figure out where the accounting was
16  for that.  So I'm not really sure why that didn't
17  happen.
18            There's a cash in clearing account balance
19  of $2,835,000 and change, and I guess I'm just
20  concerned about what two million eight hundred is
21  doing in a clearing account.
22            MAYOR JENKINS: Did you say a clearing
23  account?
24            COUNCILMEMBER ROCHE: Yeah.  It's called
25  cash in clearing account, or cash clearing account I
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 1  think is how it was listed on the balance sheet.
 2            And this is a significant amount of money,
 3  and again, we don't have answers on that either.
 4            Now, there are a couple of other balances
 5  like state taxes payable was about $161,000.
 6            The accrued retirement is a negative amount
 7  of $560,000, and I'm not sure about that, either.
 8            And then we have 941 taxes payable.  I
 9  understand that we have some confusion about that, and
10  that's $829,000.
11            So right here, we're looking at almost -- if
12  I add up just those, just roughly about three/three-
13  and-a-half million dollars that we don't know what
14  this money is for, why it's there.  We don't have an
15  explanation.
16            I'm sorry.  Do you want to answer a dumb
17  question?
18            CLERK BLACKMON: I can answer the $468,000
19  is most likely insurance because we were coding
20  insurance and some utility bills individually by
21  departments and we are no longer doing that.  We are
22  putting it in an unclassified code until he redoes all
23  the chart of accounts when we get our new software,
24  because it was taking too long to split it out by
25  department because the bills do not come by
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 1  department.
 2            COUNCILMEMBER ROCHE: Well, will the new


 3  software have an automated allocation process so that
 4  when you get --
 5            CLERK BLACKMON: He's going to --
 6            COUNCILMEMBER ROCHE: -- the bill, it's
 7  going to . . .
 8            CLERK BLACKMON: -- reclassify the chart of
 9  accounts.  I think y'all knew about, you know, there
10  was certain things he was spreading out that was all
11  lumped together at one point.  That'll be all in with
12  that.
13            But right now, every time I pay a Blue
14  Cross/Blue Shield bill or Aflac or Greater Georgia
15  Life, it goes into an unclassified account.  So that
16  is where that is.
17            COUNCILMEMBER ROCHE: And before, it was at


18  least classified so we knew what it was.
19            CLERK BLACKMON: Uh-huh.
20            COUNCILMEMBER ROCHE: Well, that's all the


21  answers we're going to get tonight, it looks like, so
22  -- but --
23            MAYOR JENKINS: Can you give me a list of
24  those that you are referring to and I'll --
25            COUNCILMEMBER ROCHE: Sure.
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 1            MAYOR JENKINS: -- I'll get you the
 2  information.
 3            COUNCILMEMBER ROCHE: Yeah.  If you just


 4  look on the balance sheet you provided, you'll see
 5  that some of --
 6            MAYOR JENKINS: Okay.
 7            COUNCILMEMBER ROCHE: -- these balances are


 8  just abnormal balances.  And obviously we're just
 9  concerned about that because in fact it seems like
10  every time we get a report, we get a different dollar
11  amount, and you know, I don't know how...
12            You know, we spend over a million dollars a
13  month and we need to be able to know how much, you
14  know, money's coming in, how much money's going out.
15  And not so much we the Council, but the department
16  heads.  They need to know how much they've spent for
17  copy paper.  They need to know how much they've spent
18  for uniforms and fuel, et cetera, et cetera, so that
19  they can manage to now go over budget.
20            In fact, I think last year, one department
21  did go over budget and the main reason they cited was
22  that they weren't getting their financial reports on
23  time.  I think we need to start getting our financial
24  reports on time, and, you know, whatever it takes to
25  do that, we need to do.
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 1            So I guess that's as far as we'll get
 2  tonight on that, so --
 3            MAYOR JENKINS: Are you finished?
 4            COUNCILMEMBER ROCHE: Well, there's nobody


 5  to ask.  I'm asking an empty chair, Mayor, so I guess
 6  I'm finished.
 7            MAYOR JENKINS: Murray?
 8            ATTORNEY WEED: Mr. Mayor and Members of the


 9  Council, the Financial Policy ordinance, I've sent you
10  an historical encapsulation of how that came to be and
11  where we're at with that on June the 5th of 2009.
12  I'll refer back to that e-mail I sent you, very
13  briefly.
14            We do have a Financial Policy statement, for
15  lack of a better term, that was apparently adopted on
16  August the 2nd, 2004.  At least a revision was
17  discussed on that date.  We've checked, and that date
18  refers back to a previous document that appears to
19  have been adopted originally on June 21st of 2004 and
20  revised on August the 2nd of 2004.  I've given you
21  copies of that document and a memo to the Council from
22  my predecessor drafted on July the 25th of 2005, where
23  a markup was done in an attempt to explain some
24  changes between the previous document and the one that
25  apparently that was adopted in the summer of 2004.
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 1            Historically where this matter has been, a
 2  number of Councilmembers, particularly Councilmembers
 3  Bates and Roche, have had an interest in working on
 4  the policies to make sure that we had adequate
 5  policies.  I did a draft of an ordinance for you on
 6  July the 20th of 2009 and we hadn't really revisited
 7  this matter in some time and just wanted to put it on
 8  an agenda to find out if you wanted to keep working on
 9  it, if you just wanted to, you know, continue moving
10  forward as-is underneath the existing policies, if you
11  wanted to make relevant changes.
12            I had a number of suggestions and ideas that
13  came from Councilman Roche.  The ones that I felt were
14  not otherwise -- that would pass, you know, legal
15  muster, I certainly tried to include in the ordinance
16  that I drafted for your consideration.
17            And essentially we're at a point where it's
18  up to the Council to let me know if you want to move
19  forward with this or if you want to continue to wait.
20  So I really just wanted to put it on the agenda to let
21  you know that it was out there.
22            COUNCILMEMBER FLEMING: Well, I have a
23  question on page 9 of that ordinance.
24            ATTORNEY WEED: Yes, ma'am.
25            COUNCILMEMBER FLEMING: It's number 3, where
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 1  it says no official of the City of Doraville will be
 2  interested directly or indirectly in any transaction
 3  with, sale to, work for or contract of the City of any
 4  contract of government or service involving
 5  (inaudible).
 6            THE REPORTER: Or what?  I'm sorry.
 7            COUNCILMEMBER FLEMING: It just rambles on.


 8            I'm sorry, Mr. Weed.  It doesn't ramble on.
 9            ATTORNEY WEED: I don't think I can actually
10  take blame for that because I think that's what your
11  existing document says, but it continues to ramble on.
12  I certainly agree with that.
13            COUNCILMEMBER FLEMING: So I wanted to


14  question "indirectly."
15            ATTORNEY WEED: Okay.  I'm sorry.
16            COUNCILMEMBER FLEMING: "No official of the


17  City of Doraville."  Are you referring to the seven
18  that are sitting here?
19            ATTORNEY WEED: Well, correct.
20            The main purpose of this is to reflect the
21  current ethics ordinance in that if -- I'll just pick
22  somebody -- Councilman Pittman, for example, had a
23  restaurant business and wanted to sell meals to the
24  jail to provide meals for the jail.  The idea
25  generally is that that would be a direct interest in
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 1  that contract with regard to the City, and the fiscal
 2  policies would prevent -- they would frown upon that.
 3  So even if it was an ethical violation per se, the
 4  fiscal policies, you would seek to get somebody else
 5  to do that.
 6            And the same thing with an individual
 7  employee.  Let's say we had a fire department and a
 8  fireman had a part-time job as a contractor.  You
 9  would not look to that person who had a direct
10  interest to do the work but you'd try to seek it in
11  the economy of the outside world.  And that's in
12  keeping with the general guidelines of the ethics
13  ordinance.
14            COUNCILMEMBER FLEMING: Sorry.
15            COUNCILMEMBER ROCHE: Well, the reason I had


16  originally put this on the agenda was because I was
17  concerned about -- you know, we weren't sure which of
18  these two financial policies was really the financial
19  policy, because I know I had requested it several
20  times.  I think we decided that one was and one
21  wasn't.
22            I was concerned about some of the processes
23  by which we spend our money, basically; that we want
24  to make sure that any time we spend over $5,000, we
25  usually put it out for RFP.  I mean there are some
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 1  rare exceptions where we may not want to do that.  But
 2  when you put everything out for RFP, not only does it
 3  make sure that there's not the appearance of anything
 4  untoward going on here but it also gives, you know,
 5  the businesses out there a fair shake at being able to
 6  have the opportunity to do business with the city of
 7  Doraville.
 8            Later on, there were some rumors floating
 9  around as far as this building that was built over at
10  the Police Department, and, you know, to find out what
11  was going on, and some of the rumors were not very
12  nice.
13            So I went out and I put together a -- did an
14  Open Records request to review all those records, and
15  I can say that as far as I'm concerned, the officers
16  involved did not do anything wrong.
17            Having said that, though, I think that the
18  policies and procedures that they were operating under
19  were not strong enough.  I think it definitely needs
20  to be improved upon, and I believe that that was part
21  of the draft ordinance also, which I was happy to see.
22            When there's a good ordinance like that,
23  then everyone knows the rules, everyone -- you know,
24  not only us but our potential vendors and our existing
25  vendors.  You know, we have the right to make sure
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 1  that we spend tax dollars, you know, business income,
 2  whatever, fairly and so that we get the best value for
 3  our money.
 4            And that's basically our responsibility up
 5  here is to make sure that we manage your money
 6  correctly or at the best of our ability.  I don't
 7  think it will ever be perfect, but I think we could
 8  make great improvements in what we had -- things such
 9  as opening of bids.  You know, I think it's very
10  important or at least a good thing that we open bids
11  during a regular council meeting even if it takes five
12  minutes or whatever.  Opening bids in a back room with
13  the door closed, I'm not so happy about, you know, so
14  there's different ways to go about that, so --
15            I like most of what I read in the new
16  ordinance.  I think that we should, just like we were
17  talking about with the alcohol ordinance, take some
18  time, go through and figure out what we like, what we
19  don't like; make motions on each issue if we need to,
20  and then see if we can't get a nice, clean new
21  ordinance up and running.
22            COUNCILMEMBER BATES: And I would actually


23  like to reiterate what I talked about previously.  And
24  with something that is as specific and important as
25  this, I would like to have people who understand and


Page 38


 1  deal with finances including from the banking and
 2  accounting side to form a citizens committee that will
 3  help us review and craft a financial investment policy
 4  because this does also include the investments of the
 5  city, so that we can get the most comprehensive
 6  information from people who are knowledgeable in that
 7  industry to help us craft a policy that makes a lot of
 8  sense and is actually enforceable and complies with
 9  typical finance -- financial policies from the banking
10  industry.
11            So I will reiterate my motion to farm this
12  out to a -- to establish a finance committee, finance
13  and investment committee to be composed of three
14  citizens and two Council members.
15            COUNCILMEMBER ROCHE: And who are you
16  proposing for this committee?
17            COUNCILMEMBER BATES: I'm sorry?
18            COUNCILMEMBER ROCHE: Who are you proposing


19  for the committee?
20            COUNCILMEMBER BATES: I would -- I would


21  have two names off the top of my head.  I would like
22  to talk with them if they were interested, but I've
23  got two, two people that I would suggest already.
24            COUNCILMEMBER ROCHE: I think it would be


25  better to wait until we had those names of people for
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 1  us before we made a vote on it, so --
 2            As someone pointed out to me, we already
 3  have a citizens committee.  It's called the Doraville
 4  City Council.  You know, that's -- so --
 5            But still, if we want to go that way, I
 6  think that we should know the names of the people that
 7  are going to be on the committee before we form that
 8  committee, and the Council members too, by the way.
 9            And I volunteer.  I would like to be
10  included on that committee.
11            MAYOR JENKINS: What did you say?  Two
12  Councilmen and how many citizens?
13            COUNCILMEMBER BATES: Three citizens, sir.


14            MAYOR JENKINS: I have no problem with that.
15            COUNCILMEMBER BATES: And the requirement


16  would be that the citizens would have a financial
17  background either in accounting, auditing or banking.
18            MAYOR JENKINS: How do you want -- try to
19  get them tonight or what do you want to do?
20            COUNCILMEMBER ROCHE: I guess we'll have to


21  postpone it till the next meeting.
22            COUNCILMEMBER FLEMING: Well, Mr. Bates --


23            COUNCILMEMBER BATES: Yes, ma'am.
24            COUNCILMEMBER FLEMING: -- I appreciate your


25  concern.  I appreciate your comments about a citizen
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 1  committee and Council member committee.
 2            We have hired a legal firm that has numerous
 3  attorneys and specialties wherein, and this 22-page
 4  ordinance dated July 20th isn't just off the top of
 5  someone's head.  It's been reflected upon and it's
 6  been -- it's extremely detailed.  And personally, I
 7  found the ordinance to be -- other than the first
 8  question that I asked, I had no other questions
 9  whatsoever on this ordinance and I was ready to --
10  though I'm not in favor of waiving first readings, on
11  this particular item since it's been on the table
12  since July the 20th, I was ready to waive the first
13  reading so that we could go ahead and vote on it.
14            COUNCILMEMBER ROCHE: And frankly, I support


15  that position.
16            ATTORNEY WEED: And I'd like to just point
17  out two particular things.  The draft ordinance, on
18  page 8 and again on page 10, those are different
19  options that the Council can select from.  For
20  example, on page 8, I have four different alterna-
21  tives.  So if you do adopt the ordinance tonight --
22  and also on page 10 --
23            COUNCILMEMBER ROCHE: Right.
24            ATTORNEY WEED: -- you'll notice the
25  highlighted provisions, I wanted to point that out to
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 1  you directly -- you'll need to pick and choose from
 2  which ones you want with regard to those sections if
 3  you do take a vote tonight.
 4            COUNCILMEMBER ALEXANDER: I'm not ready to


 5  adopt this ordinance tonight.  One of the things that
 6  I think we should include, especially pursuant to our
 7  meeting the other night, is under the investments.  I
 8  think we need to specify better criterion here as far
 9  as where the City's money is placed.
10            It does mention collateralization, which is
11  what the auditor mentioned, but it doesn't mention
12  taking things into account like the Texas ratio of the
13  bank, the number of branches they have or -- or any
14  other criteria that I think we need to be extremely
15  sensitive to now in the economy.
16            So I'm not ready to vote on it as it is
17  tonight and I had additional questions also.
18            I don't know how you would word that,
19  Mr. Weed, as far as wanting to include -- I mean
20  you've covered the basic things of collateralization,
21  the FDIC and things like that, but I think we need to
22  bolster that up a little bit better and to take more
23  than just those items into consideration.
24            And I believe Mr. Roche mentioned, too, that
25  we don't want to necessarily put all our eggs in one
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 1  basket either as far as banking institutions.
 2            COUNCILMEMBER ROCHE: Yeah, and you know, I


 3  mean if that's what the Coun- -- if the Council wants
 4  to go with this outside committee, obviously I guess
 5  if that's what the Council wants to do.  I personally
 6  would just rather continue on with this just like we
 7  do every other ordinance and just work our way through
 8  it.
 9            COUNCILMEMBER PITTMAN: Well, I think we


10  need to have a separate time to work through this.
11  I'm not ready to vote on this tonight.
12            COUNCILMEMBER SPANGLER: Do you want to make


13  a motion?
14            COUNCILMEMBER BATES: I'll withdraw my
15  motion.
16            COUNCILMEMBER PITTMAN: I make a motion that


17  we bring this up at another time, a special meeting or
18  at an earlier meeting maybe prior to a Council
19  meeting.
20            COUNCILMEMBER SPANGLER: I'm going to second


21  that.
22            MAYOR JENKINS: Anymore discussion?
23            COUNCILMEMBER ALEXANDER: If I could have


24  one question answered --
25            MAYOR JENKINS: Yes.


Page 43


 1            COUNCILMEMBER ALEXANDER: -- because this


 2  will be a little bit more in my additional questions.
 3            On page 6, the definition of user-based fees
 4  and service charges.  It talks about an attempt will
 5  be an annual review of fees and charges to ensure that
 6  the fees provide adequate coverage of cost.
 7            Does that affect our sanitation?  Is
 8  sanitation considered a user fee?
 9            ATTORNEY WEED: According to your Charter,
10  sanitation and the recovery of those charges is
11  actually a tax, so I would lean towards it being a tax
12  as such.
13            Now, could it also meet the definition --
14  could it also be a user fee as well?  I think it
15  could, because the way the Charter is set out, it says
16  that it can be a charge and/or a tax.  So you can
17  treat it as a tax if that's helpful to you.  I think
18  it can be both.
19            COUNCILMEMBER ROCHE: And I guess the only


20  thing I'll throw in here is that some of this, some of
21  our financial policies belong in an ordinance but I
22  think that other policies belong in a policy.
23            For instance, one of the things I see that
24  most municipalities do that we don't do at all is that
25  typically around February the Council, you know, has
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 1  maybe a weekend or whatever and they go away and they
 2  kind of sit down and hammer out what the priorities
 3  are going to be from -- you know, overall for the City
 4  and then priorities for each department head, and then
 5  the next phase of that -- And then set them up and
 6  say, well, the library, we want more people, less
 7  people, more hours, whatever it is, and then you give
 8  the list of priorities to each department head.
 9            And then you say, department head, based on
10  what we're projecting for revenue, this is about how
11  much money you'll have to spend.  That way, a depart-
12  ment head can say, okay, fine.  I've got this much
13  money to spend.  Here's my list of priorities.  Okay.
14  What do I have to do to make sure the first priority
15  happens?  What do I have to do with the second one?,
16  whatever.
17            As far as the detailed accounts within the
18  department, I would assume the department heads would
19  pretty much handle that themselves.  I don't see why
20  we need to get involved at that level.
21            And then typically I guess March or so,
22  that's when the first draft of a budget is presented
23  to the Council, and that way, there's plenty of time
24  to have budget hearings, you know, discussions, make
25  adjustments, et cetera, et cetera, so that when June
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 1  30th rolls around the budget's already been decided
 2  on, worked over and in place; everyone knows and
 3  everyone's moving forward.
 4            This last time, our budget was late.  I'm
 5  not sure.  There was questions about which -- whether
 6  we're breaking tax laws or state laws or ordinances or
 7  whatever by doing it late, but, you know, there are
 8  specific things that have to be advertised, et cetera,
 9  et cetera.
10            So to me, a budget schedule would be part of
11  what this overall process would be, too.  I don't
12  think it necessarily would belong in an ordinance.
13  I'd have to defer to Attorney Weed on that.  But I
14  think that this is a bigger thing than just, you know,
15  throwing out a new ordinance out there.  I think we
16  need to look at it from a holistic.  One piece of the
17  puzzle would be the ordinance.  I think we also need
18  to look at the policy itself.  So I'm in agreement
19  that we probably need a separate, standalone meeting
20  at least if not one or two work sessions to work
21  through this.
22            MAYOR JENKINS: Don't we have a motion and a
23  second?
24            COUNCILMEMBER PITTMAN: Yes, sir.
25            COUNCILMEMBER SPANGLER: Yes.
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 1            COUNCILMEMBER ROCHE: Yeah.
 2            MAYOR JENKINS: Anymore discussion?
 3            MR. ANDERSON: Once again, the sign-up
 4  sheet?
 5            MAYOR JENKINS: There's nobody signed up on
 6  that one, sir.
 7            Call the roll, please.
 8            CLERK BLACKMON: Councilmember Alexander?


 9            COUNCILMEMBER ALEXANDER: Yes.
10            CLERK BLACKMON: Councilmember Bates.
11            COUNCILMEMBER BATES: Yes.
12            CLERK BLACKMON: Councilmember Fleming?
13            COUNCILMEMBER FLEMING: Yes.
14            CLERK BLACKMON: Councilmember Pittman?
15            COUNCILMEMBER PITTMAN: Yes.
16            CLERK BLACKMON: Councilmember Roche?
17            COUNCILMEMBER ROCHE: Yes.
18            CLERK BLACKMON: Councilmember Spangler?


19            COUNCILMEMBER SPANGLER: Yes.
20            MAYOR JENKINS: Okay, Murray.
21            ATTORNEY WEED: Mr. Mayor and Members of the


22  Council, the next item is Over the Air Reception
23  Devices.  This ordinance was originally given to the
24  Council on July the 17th of 2009.
25            One of the reasons why some of these old --
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 1  I'd purposely put these older items on the agenda so
 2  that the Council would be aware that I had not
 3  forgotten about them, and if you wanted to take action
 4  on them, fine, and if you chose not to, fine, but I
 5  wanted everybody to know that I have brought them as
 6  far as I could bring them and now they're squarely in
 7  the hands of the Council.
 8            There are a couple things I want to --
 9  additions I want to make orally a report on with
10  regard to the ordinance.  I found a couple typos in
11  there which I'll just fix along and along.  But one
12  thing that I want to specifically mention was, as a
13  placeholder only, on Section 2-283, amateur radio
14  antennas prohibited, I prohibited broadcast radio or
15  amateur radio antennas.  Now, I did that, once again,
16  only as a placeholder so we could have the
17  conversation we're about to have right now.
18            There are two different laws in play here.
19  The law that this ordinance is based on you'll recall
20  is to really govern predominantly video reception
21  devices, and it's a federal law.  It's based upon the
22  1996 Over the Air Reception Devices, OTARD, rule that
23  was promulgated in 47 C.F.R. Section 1.4000 in effect
24  since October 1996 and all of the other FCC memos and
25  rulings that have dome down since that day.
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 1            Putting that aside for the moment, the other
 2  thing we need to be aware of is the federal statute
 3  which deals with amateur ham radio, and that statute
 4  is 47 C.F.R. 97.15.  Now, 47-97.15 clearly holds that
 5  a local government cannot entirely prohibit amateur
 6  ham radios.  Can't do it.  You can regulate those
 7  devices, however.  There's a limitation of height of
 8  200 feet if the antenna is near an airport and the ham
 9  radio applicant has got to get a permit, essentially,
10  and report in to the FAA if you're close to an
11  airport.
12            Other than that, there are no specific
13  height limitations dictated by federal law.  What the
14  federal law says is that's up to the local government
15  to decide, and they assume that the local government
16  will act reasonably.  And that's Subsection 97.15
17  Subsection B.  Essentially it says that a station
18  antenna structure may be erected at heights and
19  dimensions sufficient to accommodate amateur service
20  communication and state and local regulation of the
21  station antenna structure must not preclude amateur
22  service communication rather but reasonably accommo-
23  date such communications and must constitute the
24  minimum practicable regulation to accomplish the state
25  or local authority's legitimate purpose.  So in
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 1  typical federal manner, they didn't tell us what to do
 2  nor do they tell us what not to do.  They essentially
 3  said make your best guess and use your best reason.
 4            So bearing that in mind, I mean I'm not
 5  encouraging that you actually adopt Section 2-283,
 6  that subsection but what I would provide to you that
 7  you should do is that you have two other sections in
 8  your zoning code now that deal with ham radio
 9  antennas.  I think those two sections need to be moved
10  out of the zoning code and put into either this ordi-
11  nance or a similar ordinance if you want to regulate
12  those devices.
13            Once again, you can regulate them but the
14  regulation's got to be the minimal regulation that
15  accomplishes the legitimate governmental goal.  What
16  are some governmental goals?  Well, the devices are
17  not attractive.  The response to that argument is that
18  beauty's in the eye of the beholder.  Also the
19  regulations can be based upon essentially safety
20  issues and health issues; therefore, you can regulate
21  that they be inspected, that they be constructed
22  properly and things of that nature.  And arguably, you
23  could do a height regulation if you could find a
24  defensible reason to set that height.  So I wanted to
25  mention that to you specifically.
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 1            Right above that section is Section
 2  2-282.
 3            COUNCILMEMBER FLEMING: Mr. Weed, let me


 4  stop you one second.
 5            ATTORNEY WEED: Sure.
 6            COUNCILMEMBER FLEMING: Page 8 is where your


 7  typos are, and that is Section 5-282, and that whole
 8  page should be 5-282, -283, -284 and -285.  We're in
 9  Building Code Section 5.
10            ATTORNEY WEED: Right; you're correct, yeah.
11  All those sections are dealt with under -- they
12  started out as being 5 dash whatever and they go to --
13  they go to --
14            COUNCILMEMBER FLEMING: I'm just correcting


15  you because --
16            ATTORNEY WEED: Right.
17            COUNCILMEMBER FLEMING: -- you said 2-282.


18            ATTORNEY WEED: Okay.  Thank you.  You're
19  correct.  Yeah, you're absolutely right.  Those
20  sections should be 5-282 and then 5-283 and 5-285,
21  et cetera; so thank you.
22            COUNCILMEMBER FLEMING: You're welcome.


23            ATTORNEY WEED: Bearing all that in mind, if
24  you'll look at 5-282 with regard to stick antennas,
25  you can regulate stick antennas as well underneath
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 1  video reception devices because that is what they are
 2  for, and you'll notice that conven- -- and what I
 3  wrote here was that conventional stick antennas for
 4  receiving nonlocal distant television signals are
 5  prohibited.  And that is allowed.  You can do that if
 6  you choose to underneath the video section of the SEC.
 7  You do not have to do that, though.
 8            So in other words, I wanted to point out
 9  Section 5-282 and 5-283 to you, and if you adopt this
10  ordinance tonight, I'm actually recommending that we
11  leave 5-283 as a reserved item and that you make a
12  choice as to what you want to do with regard to 5-282.
13            COUNCILMEMBER BATES: I have a couple
14  questions for you regarding 5-281, and it's actually
15  going to be on page 6, Subsection (d) as in dog.  It
16  says, devices shall be neutral in colors.  Does that
17  apply to ham radio antennas as well?
18            ATTORNEY WEED: No, it does not.
19            COUNCILMEMBER BATES: Okay.  So anything


20  dealing with ham radio is not included in this.
21            ATTORNEY WEED: That is correct.
22            COUNCILMEMBER BATES: Okay.
23            COUNCILMEMBER FLEMING: I believe if I'm not


24  mistaken -- and Mr. Haeberlin or Mr. Weed, you can
25  correct me -- but I believe that antennas are
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 1  considered an accessory -- permitted accessory
 2  structure in our zoning code book, a permitted
 3  accessory structure.  So with this, and that comment
 4  I'm making, we've got a conflict.
 5            ATTORNEY WEED: No, ma'am, I don't -- well,
 6  I don't see it as a conflict.  The basic rules of
 7  ordinance interpretation are less specific gets
 8  trumped by more specific, latter in time trumps some-
 9  thing previous in time; and wherever a possible, if
10  there isn't a direct conflict between ordinances, then
11  you harmonize them.  So even though something might be
12  permitted by the zoning code, it doesn't mean that you
13  couldn't have additional regulation on it elsewhere.
14            And bear in mind, what this really deals
15  with predominantly in this day and age are satellite
16  dishes.  That's the purpose of this regulation.  And
17  now we've limited that regulation down to frankly the
18  bear minimum regulation that we're allowed to deal
19  with, which is safety provisions and historic areas.
20            COUNCILMEMBER BATES: Because our -- I think


21  we've had this discussion quite a bit with previous
22  counsel, so I apologize.  Because our neighborhoods
23  are beautifully scaped with trees and we have a
24  wonderful tree canopy, it's often difficult to place a
25  satellite dish in the rear or side yard and the only
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 1  available position is on the roof or in the front
 2  yard, but on page 4, Subsection (a), it clearly states
 3  over-the-air reception devices should be installed in
 4  side or rear yards and no closer to the lot line than
 5  the minimum setbacks.  Can we legally regulate --
 6            ATTORNEY WEED: That isn't quite accurate.
 7            COUNCILMEMBER BATES: Okay.
 8            ATTORNEY WEED: It actually says they should
 9  be installed in rear or side yards and no closer to
10  the lot line -- where the property is located except
11  as set out in 5-281 (m).
12            COUNCILMEMBER BATES: Well --
13            ATTORNEY WEED: And then when you turn to
14  5-281 (m) --
15            COUNCILMEMBER BATES: That's seven pages


16  away.
17            ATTORNEY WEED: Well, that's true.  But when
18  you get there, it essentially says that if -- what the
19  federal law plainly says is that if the location --
20  the government can mandate the location, but if it
21  degrades the signal integrity, then you're exempt.
22            COUNCILMEMBER BATES: Okay.
23            ATTORNEY WEED: And the only exception to
24  that exemption would be if the only place where you
25  could get a great signal is on a fire escape, you
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 1  can't do it.  If the only place you can get a great
 2  signal is in the middle of an ingress/egress to the
 3  property and, you know, in the middle of the pavement,
 4  you can't do it, that type of thing.
 5            COUNCILMEMBER BATES: The other question


 6  regarding that would be the structure supporting the
 7  dish.  Can we regulate that?
 8            ATTORNEY WEED: To a limited degree.  But
 9  once again, the regulation for that is the same
10  regulation as essentially for the dish.  In other
11  words, if the -- if a --
12            COUNCILMEMBER BATES: Let me clarify my
13  position.
14            ATTORNEY WEED: Okay.
15            COUNCILMEMBER BATES: There is a residence


16  where they have used various size, shape and colors of
17  2 X 4s to erect a platform in their front yard that is
18  adjacent to, next to the fence of the lot line, and it
19  looks like somebody let a kid loose with a hammer and
20  some nails and said, "Build it there."
21            Can we regulate those types of platforms?
22            COUNCILMEMBER FLEMING: And the satellite


23  dish is attached to this?
24            COUNCILMEMBER BATES: And the satellite dish


25  is sitting on top of it.


Page 55


 1            ATTORNEY WEED: The answer would be -- in my


 2  opinion, the answer is yes.  I think clearly there
 3  might be a fire safety hazard there.  I mean at a
 4  minimum, the wood would have to be treated wood.  I'm
 5  not John Calcaterra, but I imagine it would have to be
 6  treated wood, it would have to be sunk into the ground
 7  via some, you know, concrete footing.
 8            COUNCILMEMBER BATES: So that's more of a


 9  building code and not necessarily an over-the-air
10  device.
11            ATTORNEY WEED: Correct.
12            COUNCILMEMBER BATES: Okay.  That's all I
13  needed.
14            ATTORNEY WEED: Yeah.  That thing is a --
15  you know, I think that thing would qualify as a mast,
16  the structure, and then if it's, you know, 12 feet
17  above the roof line, then it would have to be
18  permitted.
19            COUNCILMEMBER BATES: It is not.
20            ATTORNEY WEED: Okay.  Then, I think you'd
21  go to the Building Code and see if it's safe.
22            COUNCILMEMBER BATES: Okay.  Thank you.


23            COUNCILMEMBER PITTMAN: In reference to the


24  ham radio operation, if I was a ham radio operator in
25  the city, in very simplified terms, what would we --
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 1  according to this -- would we be expecting from them?
 2            ATTORNEY WEED: Nothing.
 3            COUNCILMEMBER PITTMAN: Just as is.
 4            ATTORNEY WEED: As is.
 5            COUNCILMEMBER PITTMAN: So we didn't really


 6  change anything according to the federal guideline.
 7            ATTORNEY WEED: Yeah.
 8            COUNCILMEMBER PITTMAN: Okay.  Just --
 9            ATTORNEY WEED: Nothing.
10            COUNCILMEMBER PITTMAN: -- getting some


11  clarification on that.
12            COUNCILMEMBER FLEMING: But if I had a stick


13  antenna for my television set, in my back yard --
14            ATTORNEY WEED: Have to bring it down or we
15  have to talk about --
16            Or I've given you some alternative language.
17  That's 5-282, and you have to decide what you want to
18  do.  I gave you some alternatives where, you know,
19  they could continue to leave it up unless it's unused
20  for a period of six months; if the stick collapses, if
21  it becomes damaged by rust, broken -- had broken
22  prongs, split poles or, you know, otherwise becomes
23  substantially damaged, then it would have to be
24  removed.  So I've given you a grandfathering option if
25  you want to go that route.
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 1            COUNCILMEMBER ROCHE: I'm not much on
 2  hardware.  Stick antenna -- I mean nowadays all the
 3  T.V. signals are digital anyway.
 4            ATTORNEY WEED: I don't know if anybody
 5  would be able to get T.V. --
 6            COUNCILMEMBER ROCHE: Yeah.
 7            ATTORNEY WEED: -- via stick antenna, but
 8  that's out of my realm of country.  What I did was
 9  write something based upon the fact that the federal
10  law gives you the ability to regulate that.
11            COUNCILMEMBER ROCHE: I understand.
12            COUNCILMEMBER BATES: Since this has been on


13  what, multiple agendas --
14            ATTORNEY WEED: Yes, sir.
15            COUNCILMEMBER BATES: -- I will make a
16  motion to adopt with a couple of changes.
17            MAYOR JENKINS: I've got a couple of sign-
18  ups on this.
19            COUNCILMEMBER BATES: Oh, okay.
20            MAYOR JENKINS: That's the reason I ask.
21            COUNCILMEMBER BATES: Yeah.  Sorry.  Go
22  right ahead.
23            MAYOR JENKINS: Susan Fraysse?
24            MS. FRAYSSE: I'm just glad you're
25  considering it.  Thank you.
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 1            MAYOR JENKINS: Okay.  Stuart Anderson?
 2            MR. ANDERSON: Is there a conflict in the
 3  height situation?  200-foot antenna with --
 4            MAYOR JENKINS: Come up to the microphone,
 5  sir.
 6            MR. ANDERSON: Stuart Anderson.
 7            Is there a conflict in the height limita-
 8  tion, 200-foot height?  Is that like around 15
 9  stories?  We have ordinance about how tall our
10  buildings are being built, et cetera.  It seems like
11  this is a conflict.  I mean 200 feet is like a 15-
12  story-or-more building.  Does that not conflict with
13  five stories and 10-story buildings in our zoning and
14  building codes?
15            COUNCILMEMBER FLEMING: Mr. Weed, do you


16  want to address that?
17            ATTORNEY WEED: Well, I'll try.
18            I don't know that it conflicts.  What I can
19  say is that the federal law clearly provides that if
20  the structure is more than 200 feet above ground level
21  at a site or located near a public-use airport, then
22  they have to notify the FAA and register with the
23  commission.
24            So essentially the federal government
25  doesn't seem to care if it's below 200 feet.  So the
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 1  answer to your question is there a conflict between
 2  the federal rule of the maximum of 200 feet and any
 3  kind of local rule, what I would say is in the
 4  Building Code right now we don't have a local rule.
 5  That's what the Council is considering tonight.
 6            With regard to other height limitations in
 7  the Zoning Ordinance -- and once again I would say,
 8  you know, the more specific ordinance would supersede
 9  the prior ordinance and where there isn't a direct
10  conflict you try to harmonize the same.
11            MR. ANDERSON: So we could put a 10- or 15-
12  story building on top of what I call the tank farm.
13            ATTORNEY WEED: If that's allowed in that
14  zoning or if the zoning were changed to allow that.
15            MR. ANDERSON: I understand.  I understand.
16  Interesting.  Thank you.
17            MAYOR JENKINS: Thank you.
18            Brian?
19            COUNCILMEMBER BATES: Thank you, Mr. Mayor.


20            I'll make a motion to adopt this ordinance
21  with the following changes, all of them on page 8 of
22  10:  addressing the typographical items to renumber
23  those from 2-282, 2-283, 2-284 and 2-285 to 5-282,
24  5-283, 5-284 and 5-285; to change Section 5-282 to
25  adopt the alternative that Mr. Weed has proposed in
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 1  bold; and then under 5-283, to change that section to
 2  reserved both in the title and in the body.
 3            MAYOR JENKINS: Do I get a second?  Do I get
 4  a second on that?
 5            COUNCILMEMBER ALEXANDER: Second.
 6            COUNCILMEMBER PITTMAN: I'll second.
 7            MAYOR JENKINS: Any more discussion?
 8            COUNCILMEMBER FLEMING: Yes, sir.  I have


 9  just one last clarification.
10            So the bold is what we're adopting in this
11  particular ordinance; is that correct, Mr. Bates?
12            COUNCILMEMBER BATES: Yes, ma'am, that would


13  be my motion.
14            COUNCILMEMBER FLEMING: So it's just the
15  ones that are attached to structures are going to be
16  acceptable.
17            COUNCILMEMBER BATES: As it reads, that's
18  correct.
19            COUNCILMEMBER FLEMING: So if I've got a


20  stick antenna in my back yard, it's prohibited.
21            COUNCILMEMBER BATES: And I'm open to
22  amending that.
23            COUNCILMEMBER FLEMING: I'm not -- I'm just


24  -- I don't like prohibiting things that are still
25  being made is what I'm trying to get at.  I don't know
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 1  whether they're still being made, but, you know, I
 2  just don't like prohibiting.  That's my only comment.
 3            COUNCILMEMBER BATES: Sure.  Could we amend


 4  that to be stick antennas on the property?
 5            COUNCILMEMBER FLEMING: Unused for a period


 6  of six months.  You know, the thing collapses or --
 7            ATTORNEY WEED: Sure.  Yes.
 8            COUNCILMEMBER FLEMING: -- damaged by rust,


 9  broken prongs.
10            ATTORNEY WEED: Something like stick antenna
11  that is located on any -- on any property in existence
12  on the effective date of this regulation may remain,
13  et cetera, et cetera.  Sure.
14            COUNCILMEMBER FLEMING: With that friendly


15  change, Mr. Bates, I would appreciate that.
16            COUNCILMEMBER BATES: Yeah.  I'll accept
17  that.  Thank you.
18            MAYOR JENKINS: I have a motion and a
19  second.  Any more discussion?
20                           - - -
21                       (No response)
22                           - - -
23            MAYOR JENKINS: Call the roll, please.
24            CLERK BLACKMON: Councilmember Alexander?


25            COUNCILMEMBER ALEXANDER: Yes.
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 1            CLERK BLACKMON: Councilmember Bates?
 2            COUNCILMEMBER BATES: Yes.
 3            CLERK BLACKMON: Councilmember Fleming?
 4            COUNCILMEMBER FLEMING: Yes.
 5            CLERK BLACKMON: Councilmember Pittman?
 6            COUNCILMEMBER PITTMAN: Yes.
 7            CLERK BLACKMON: Councilmember Roche?
 8            COUNCILMEMBER ROCHE: Yes.
 9            CLERK BLACKMON: Councilmember Spangler?
10            COUNCILMEMBER SPANGLER: Yes.
11            MAYOR JENKINS: Thank you.
12            Bob Roche?
13            COUNCILMEMBER ROCHE: Staffing for the GM


14  property or -- sorry -- staffing for GM Development.
15  Some people may be aware that we have this little
16  property over here, 160-some bytes, whatever.
17            Anyway, my concern is that we had one
18  problem, we had one situation, obviously, with the
19  county wanting to build a stadium.  And thanks to the
20  citizens who came out and spoke out loud and clear, I
21  believe the stadium's going to be off the table, but
22  that doesn't necessarily mean that we're going to get
23  anything like what we want here.
24            It's an extremely complicated situation.
25  There's legal ramifications, there's financial rami-
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 1  fications, there's potentially zoning ramifications;
 2  who owns it?  If someone owns it, does it -- if the
 3  county takes an ownership, would that mean that we
 4  lose it from our tax base? what kind of services would
 5  be provided? what do we not want there? what do we
 6  want there? et cetera, et cetera.  It's just a huge,
 7  huge issue.
 8            And I've been concerned, frankly, that I
 9  think that we need someone -- or probably more like a
10  consulting situation where someone could come in and
11  give us ideas and give us guidance.  I mean obviously
12  I can't talk about what we've been talking about in
13  the Executive Sessions.  I guess I could legally say
14  we are gathering information.
15            But beyond that, we recently had -- a couple
16  weeks ago, we had a situation where, you know,
17  something was sent out and it was a -- and without
18  getting into the details of it, there was a lot of
19  confusion.  And I believe the reason -- one reason
20  there was a lot of confusion is because we didn't have
21  an overall strategy.  We haven't gotten together and
22  said, "Okay.  This is what we're going to go.  This is
23  our best scenario.  If this doesn't work, then what
24  we'll do that," et cetera, et cetera, and map out a
25  strategy so that we can make sure that whatever
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 1  happens at the GM property is the best possible out-
 2  come for the citizens of Doraville and the surrounding
 3  communities from both the livability standpoint, from
 4  a financial standpoint, you know, et cetera,
 5  et cetera, and I haven't felt comfortable that we're
 6  doing that yet.
 7            And I think that there are experts.  I think
 8  that there are people out there that do this as a
 9  living.  They do it all the time.  And I think it
10  makes a lot of sense to -- you know, yes, I'm saying
11  this -- spend a little money on someone to come and
12  help us do this, because what we're talking about is
13  not going to be, you know, next week and it's going to
14  be over with or whatever.  What we're talking about is
15  our legacy for probably the next 30 or 50 years.
16            I believe that we should probably allocate
17  something like fifty/a hundred thousand, whatever,
18  dollars.  I think we need to put out some kind of an
19  RFP to, you know, see if we couldn't bring in, you
20  know, some form of consulting company or whatever to
21  give us an idea of what it is we want to do and make
22  sure that our best interests, the city's best
23  interests for the citizens and the businesses are
24  taken care of every step of the way.
25            I just don't feel like we have that now.
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 1  We're in a reactive mode now, I believe.  That's my
 2  opinion and, you know, everyone's free to disagree.
 3  But we're in a reactive mode.  We're just kind of
 4  sitting here waiting to see what's going to happen
 5  next and then hope to heck that we have some kind of
 6  adequate response, and I think we need to get beyond
 7  that and I'm open to suggestions from the Council.
 8            COUNCILMEMBER FLEMING: Well, my biggest


 9  concern, though, that I think that we need
10  professional guidance is writing an RFP to identify
11  really what our needs are.  I can't put on a piece of
12  paper right now and say, okay, well, I think we need a
13  financial advisor to do what, or I think we need a
14  development firm that deals in mediation or -- you
15  know.  So I'm real concerned about the next process.
16            I believe that we need some top dogs in our
17  back pocket, and I think Mr. Weed's firm is helping
18  out in some areas in that, but I'm just concerned
19  about who's going to write the RFP as to what we
20  really want as far as personnel.  So that's where I am
21  on that.
22            MAYOR JENKINS: I still feel it's a little
23  premature to spend any money.  It will be a number of
24  years even if --
25            And General Motors has not done any talking.
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 1  They've got no bites or anything.  The only thing
 2  we've heard is from some other people -- the County
 3  and some other people.  But I feel like it's premature
 4  to spend any kind of money at this time.
 5            I think when GM lets us know if they have
 6  got some bites, that would be the time for us to even
 7  think about this.  Of course, as he said, that's my
 8  opinion.
 9            COUNCILMEMBER SPANGLER: Is there any way,


10  Mr. Roche, you could check with some of the other
11  cities that have had similar development --
12            COUNCILMEMBER ROCHE: I'd love to.
13            COUNCILMEMBER SPANGLER: -- to see what kind


14  of positions or what kind of firms that they hired to
15  help them through?
16            COUNCILMEMBER ROCHE: Absolutely.
17            In fact, I think, all due respect to
18  Councilwoman Fleming, her comments, you know, exactly
19  prove the point.  We don't even know what we don't
20  even know at this point.  We have no idea.  You know,
21  we don't have any kind of -- we don't even know how we
22  would go about beginning to set up a strategy for this
23  situation.
24            COUNCILMEMBER ALEXANDER: Mr. Haeberlin, I


25  believe the young man that was the speaker at our town
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 1  hall meeting, he indicated to you that he had some
 2  additional materials regarding specifically the Ford
 3  plant in Hapeville that he was going to forward to
 4  you.
 5            MR. HAEBERLIN: That's correct.
 6            COUNCILMEMBER ALEXANDER: Have you received


 7  that information from him?
 8            MR. HAEBERLIN: I have.
 9            COUNCILMEMBER ALEXANDER: Would you mind


10  making sure Council gets that information?
11            MR. HAEBERLIN: Will do.
12            COUNCILMEMBER ROCHE: So we can sit here and


13  do nothing or we can --
14            You know, I don't know if anyone signed up
15  for this, Mayor?  I mean if the Council's not talking
16  about it, I mean I do have some comments.
17            MAYOR JENKINS: Stuart Anderson's the one
18  that signed up for it.  Do you want to go ahead and
19  let him?
20            COUNCILMEMBER ROCHE: Certainly.  I'm all


21  ears at this point.
22            MR. ANDERSON: Stuart Anderson.
23            I and Bonita Hoffmeister, at least, have
24  been asking for planned development to go on and to be
25  adopted, to be written, to be dealt with and thought
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 1  with since at least 2006 and actually before that.
 2  When GMA decided they were going to close this thing
 3  seven years ago, we should have been working on our
 4  zoning then.  It would have answered all sorts of
 5  questions that Mr. Roche has.
 6            We paid $100,000 to the Pond Company for a
 7  great deal of materials.  At least part of that was a
 8  20/30-page chapter on planned development.  It's a
 9  fairly sophisticated chapter that they cloned from
10  somebody.  It needs editing, but it certainly
11  partially answers your question, your desire for
12  direction.
13            If we have zoning of that nature in place or
14  at least start it, that gives us a lot of insight into
15  what it is that we want.  If you start to read through
16  that chapter that the Pond Company developed or other
17  chapters on planned development, they make it very
18  clear about quality of development, square footage,
19  the types of things that you put into those kinds of
20  zoning, and that's -- that's how we regulate, that's
21  how anybody regulates, any city regulates what goes
22  into their development area.
23            It's really straightforward.  It's how I do
24  things.  I do complex things.  I break them down into
25  simple situations.  You address that one area, that
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 1  planned development zoning by itself and you find that
 2  a lot of people have spent a lot of time developing
 3  those kinds of zonings.
 4            It's nothing we're going to develop or
 5  invent on our own.  You put something like that
 6  together and you then go to perhaps a professional
 7  outfit, the Roberts Company perhaps, and ask them to
 8  review it and critique it, at not $100,000 cost but
 9  maybe 10 or 20 thousand dollars cost to do that sort
10  of thing and tailor it to us is my suggestion.  Thank
11  you.
12            It's been going on a long time.  It's been
13  going on way too long that we should have done this.
14            MAYOR JENKINS: Thank you, Stuart.  All
15  right.
16            COUNCILMEMBER ROCHE: Well, I mean I'll say


17  I agree with Stuart as far as getting that piece of
18  the puzzle together.
19            My concern, though, is that we have such --
20  I mean obviously what we have here is a political
21  situation.  We could write the best zoning, the best
22  planning and everything, and if another government
23  entity comes in and has an ownership position, all
24  that we want to do could potentially fly out the
25  window.  We may have no control whatsoever over it, so
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 1  then what do we do?
 2            And this is what I'm getting at.  We have
 3  these little pieces and bits of information that we
 4  either have -- you know, we have the LCI, we have our
 5  zoning, you know, we're getting information about
 6  other things, too.  We need all that information of
 7  course, we need all these little tools, I guess, but
 8  we don't have an overall strategy.
 9            What I'd like to do is make a motion that we
10  postpone this to our very next meeting, and in the
11  meantime, I'll do some more research and come up with
12  something that may be a first draft RFP that maybe
13  better clarifies what I'm getting at.  Apparently I'm
14  not doing a good job of communicating here because
15  obviously we're not getting anywhere.
16            I think if we sit here and we do nothing,
17  then we will deserve whatever we get because we're
18  going to get whatever they want to give us, and I'm
19  not going to just let that happen.  I went tooth-and-
20  nail with the County already.  You know, they're not
21  too happy with me.  The good news is that since the
22  resolution, now they're not happy with all of us, so
23  at least that's good, you know.
24            But still, I'm here to look out for the --
25  we are here to look out for the best interests of the
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 1  city of Doraville, and I don't want to get run over,
 2  frankly.  And I'm willing to go out and get every
 3  resource we can to make sure that doesn't happen.
 4            I'd like to make a motion that we postpone
 5  this to old business on the next City Council meeting.
 6            COUNCILMEMBER SPANGLER: Second.
 7            MAYOR JENKINS: More discussion?
 8                           - - -
 9                       (No response)
10                           - - -
11            MAYOR JENKINS: Call the roll.
12            CLERK BLACKMON: Councilmember Alexander?


13            COUNCILMEMBER ALEXANDER: Yes.
14            CLERK BLACKMON: Councilmember Bates?
15            COUNCILMEMBER BATES: Yes.
16            CLERK BLACKMON: Councilmember Fleming?
17            COUNCILMEMBER FLEMING: Yes.
18            CLERK BLACKMON: Councilmember Pittman?
19            COUNCILMEMBER PITTMAN: Yes.
20            CLERK BLACKMON: Councilmember Roche?
21            COUNCILMEMBER ROCHE: Yes.
22            CLERK BLACKMON: Councilmember Spangler?


23            COUNCILMEMBER SPANGLER: Yes.
24            COUNCILMEMBER ROCHE: Thank you.
25            MAYOR JENKINS: Okay.  The next item, Luke
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 1  was a little under the weather.  He's going to put
 2  this on the next agenda, Rhonda.
 3            CLERK BLACKMON: Yes, sir.
 4            MAYOR JENKINS: Okay.  The next thing on the
 5  agenda is Ms. Koontz.
 6            MS. KOONTZ: Good evening.  I'm Stephe
 7  Koontz, and tonight I am here to address the problems
 8  I see with the current Doraville policy on Open
 9  Records requests and the use of attorney-client
10  privilege to block them.  I'm going to assume each of
11  you got the paperwork I sent you on this issue showing
12  some basic Georgia Supreme Court case law on the
13  subject.
14            It appears the City has adopted a policy
15  that City staff and Councilmembers can carbon copy the
16  City Attorney to any communications and doing so will
17  seal these communications from ever being seen by the
18  public.  Many of these have nothing to do with the
19  attorney, nor would a copy normally be sent to him
20  other than using this mechanism to block any future
21  Open Records requests on these communications.
22            I'm not one to make multitudes of Open
23  Records requests, but the two I've made earlier this
24  year have been denied based on this policy.  This
25  prompted me to do some research, and I found that how


Page 69 - Page 72 (18) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
State of Georgia


- City Council Meeting -
November 2, 2009


Page 73


 1  attorney-client privilege applies to government and
 2  their attorney is not the same as it applies to a
 3  citizen and their attorney.  The citizen isn't
 4  required to adhere to Open Government regulations.
 5            Furthermore, the term "potential litigation"
 6  in regards to government has been given a very limited
 7  scope by the Georgia Supreme Court in the multiple
 8  cases that have been brought and tested there over the
 9  years.  Unless there is a pending case, this can't be
10  applied.  Simply saying "Someone might sue us" can
11  apply to anything, and the Supreme Court has
12  purposefully ruled against the use of such a broad
13  brush, as doing so would undermine the whole concept
14  of open records and open government.  They went as far
15  to say even if somebody says in a public forum, "I am
16  going to sue you," that doesn't meet the standard for
17  this to be applied.
18            In stark contrast to what the Georgia
19  Supreme Court has ruled in the past, the City of
20  Doraville on the advice of Mr. Weed has adopted this
21  policy of using attorney-client privilege outside the
22  State's defined use of the term "potential
23  litigation."
24            I understand also that some of Mr. Weed's
25  colleagues disagree with him on the same point.  The
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 1  attorney I discussed this with said he saw this as
 2  being an indefensible position when the City is sued
 3  over this.  The State has clearly stated multiple
 4  times it is going to rule in the favor of more open
 5  government, not less open, and when this goes to
 6  trial, the taxpayers will end up funding the City's
 7  position on this broken policy and they will lose.
 8            My point in bringing this to the Council is
 9  the attorney doesn't make the laws here.  The people
10  sitting on this bench do.  You need to research and
11  try to understand all the repercussions before you
12  vote on any policy and the rules for implementing
13  them.  You can't vote based on one person's opinion.
14            This policy is broken and undermines the
15  whole concept of open government by allowing virtual
16  e-mail meetings to occur with all records of these
17  conversations being sealed from the public.
18            This brings up the real question:  Whom is
19  this policy protecting?  The 10,000 citizens of the
20  city or the dozen City staff and Councilmembers this
21  is being applied to?
22            If there was actual potential litigation
23  threatening the city, I would understand sealing
24  records of attorney-client-privileged communications
25  related to that case until the case was over.  But to
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 1  seal all documents that the attorney breathes on flies
 2  in the face of the concept of open government and
 3  should be ended.  If nothing else, the Council should
 4  vote to contract a GMA attorney or some other attorney
 5  to get a second legal opinion on this important
 6  policy.  That would be much cheaper than a lawsuit
 7  this broken policy is going to bring about.
 8            I implore the Council to come to some sort
 9  of decision on this policy so we continue to be a City
10  of Ethics and show the citizens here you do truly
11  believe in open and transparent government.
12            Thank you for your time in allowing me to
13  speak on this.
14            MAYOR JENKINS: Thank you.
15            COUNCILMEMBER ROCHE: This is an agenda


16  item, so do we take this up?  I mean I --
17            MAYOR JENKINS: Yeah.
18            COUNCILMEMBER ROCHE: Frankly -- well, you


19  know what?  I can't give you my opinion on this
20  because I've given my opinion on this in e-mails and
21  it was copied to the City Attorney, so technically
22  that would be violating client-attorney privilege
23  under the current policy that we have.
24            ATTORNEY WEED: Well, frankly, Mr. Roche,
25  let's talk about that.  Mr. Koontz has made an
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 1  assumption --
 2            COUNCILMEMBER ROCHE: Ms. Koontz, please.


 3            ATTORNEY WEED: Pardon me.  Ms. Koontz has


 4  made an assumption saying that she knows what my
 5  advice is.  I certainly don't know how Ms. Koontz, who
 6  I've never advised as a client, would know what my
 7  advice is, so I'm curious about how those
 8  communications might be transferred to Ms. Koontz in
 9  compliance with the law.
10            But with regard to your understanding of a
11  policy or lack thereof, I will say this for maybe the
12  fifth to eighth time that I have put this in writing
13  and I've told you orally:  These are not my secrets.
14  I do not care what you do with your secrets or with
15  your communications.
16            I'll tell you a story very briefly.  When I
17  was the county attorney of Lowndes County, the E911
18  director was a gentleman by the name of Nick Lacy who
19  was a fighter pilot in Vietnam.  He was from the
20  midwest.  He got his hometown paper sent to him.  By
21  the time it got to him in Vietnam, it was about a week
22  late.  In the newspaper that he got from his small
23  town in Iowa, there was always an article about how
24  the war was being prosecuted, so the Viet Cong knew
25  every flight pattern they were ever going to fly
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 1  before the actual pilots knew it.  It had been
 2  advertised in the paper a week before.  So there are
 3  times when private communications between a lawyer and
 4  his client are appropriate and there are certainly
 5  times when they are not.
 6            If you indicate to the public every single
 7  opinion I have rendered to you since my appointment,
 8  that is fine with me.  Please do so.  It requires a
 9  vote of four of you to do so, and you can do that
10  tonight.
11            I stand by every single opinion that I have
12  written.  The practice of law is an art.  It's not a
13  science.  If someone has a different opinion, as long
14  as it's based upon their education and experience, so
15  be it.  It's as simple as that.
16            But my job is to hold whatever secrets you
17  give to me.  I can't reveal them.  If you wish to
18  reveal them, do so and do so now.
19            COUNCILMEMBER ROCHE: And I do have to agree


20  with Mr. Weed on that:  that ultimately we up here
21  make the policy.
22            I'm not really sure exactly where this
23  policy came from, frankly.
24            ATTORNEY WEED: To my knowledge, there is no


25  policy, Councilman.
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 1            COUNCILMEMBER ROCHE: But it's been kind of


 2  the operating -- the way we've been doing it.  So if
 3  we don't --
 4            ATTORNEY WEED: That's your --
 5            COUNCILMEMBER ROCHE: -- have a policy --


 6            ATTORNEY WEED: -- position, Councilman, not
 7  the City Attorney's position.
 8            COUNCILMEMBER ROCHE: Well, there have been


 9  several times when, you know, there's been e-mail
10  threads going on and Councilpeople have said, "Oh, no.
11  This needs to be under client-attorney privilege,"
12  et cetera, et cetera, and that's kind of the way we've
13  been -- whether it's formal or informal, it seems like
14  that's the way we've been operating.
15            ATTORNEY WEED: I have to disagree with that
16  completely, Councilman.
17            With regard to advice that I have rendered,
18  I have never once -- not once -- issued a blanket
19  statement that all communications with me were
20  privilege.  That is not correct.
21            COUNCILMEMBER ROCHE: I understand that.


22  I'm not --
23            ATTORNEY WEED: And you agree with --
24            COUNCILMEMBER ROCHE: -- saying you have.


25            ATTORNEY WEED: Thank you.  And you agree


Page 79


 1  with me.
 2            COUNCILMEMBER ROCHE: What I'm saying,
 3  though, is it seems to be the policy of this Council
 4  and the staff that, you know, the staff can make
 5  comments or whatever but staff is protected also
 6  because you can't really present those anywhere
 7  because the City Attorney has been copied --
 8            ATTORNEY WEED: And once again --
 9            COUNCILMEMBER ROCHE: -- and that's --
10            ATTORNEY WEED: -- that's your position,
11  Councilman, not -- not -- That's never been my
12  opinion.  I want to clarify that for the record.
13            COUNCILMEMBER ROCHE: Then, it sounds like


14  the problem we have is the lack of a policy on this,
15  and I think it would behoove the Council to sit down
16  and decide what the policy's going to be.
17            There are situations where confidentiality
18  is appropriate.  You know, frankly, I mean I'm very
19  much for open government.  I personally wish all the
20  personnel stuff was completely secret but it's not but
21  -- you know, because you have to respect people's --
22  in my opinion, respect people's privacy.
23            But on the other hand, I think that just
24  simply I'm going to send somebody something -- or send
25  something to somebody and it's going to be blocked
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 1  just because I happen to have a C.C. to the City
 2  Attorney, I just don't think that's right.
 3            You know, personally, I have nothing to --
 4  you know, you can look at all of my e-mails.  I don't
 5  care, and I've said that before.
 6            Anyway, I knew that Ms. Koontz was
 7  researching this, I knew she was going to bring it up.
 8  And since it was an agenda item, typically when agenda
 9  items start, you know, after it's presented there's
10  some sort of discussion.  Does the Council want to do
11  anything about this?  Does the Council not want to do
12  anything about this?
13            COUNCILMEMBER FLEMING: Well, if we pass a


14  policy and we say anything that we e-mail Mr. Weed is
15  subject to Open Records, then what happens on the day
16  when something really should have been confidential?
17            COUNCILMEMBER ROCHE: Well, I'm not saying


18  that that would be a valid policy, frankly.  There are
19  times, like I said, that we do need to maintain
20  client-attorney privilege.  Just not for everything
21  all the time.  That's all I'm saying.
22            ATTORNEY WEED: As a suggestion to you, I
23  think there are a number of solutions.
24            A, you can not include me in any of your
25  communications.  That's a perfectly legitimate
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 1  solution.
 2            If you want to have discussions amongst
 3  yourselves by telephone or e-mail, that's fine.
 4            If you want to call me and seek my opinion
 5  on the telephone, I'll be happy to give my opinion.
 6  So that's a solution.
 7            Once again, these are issues for the Council
 8  to decide what you want to do.
 9            COUNCILMEMBER ROCHE: Exactly.
10            ATTORNEY WEED: But clearly the law is very
11  plain with regard to can you and should you rewrite
12  the Open Records Act, the Open Meetings law and any
13  attorney-client privilege.  Pardon me.  The attorney
14  work-product privilege.
15            The only privilege the lawyer holds, there's
16  only one, and that's it, and that's his work product.
17  If I give you -- if I prepare some work product which
18  is my notes, the notes I'm writing right here, you
19  can't get those.  Those are my notes; it's my work
20  product.  And that's the only privilege I hold.
21            But any kind of communications, opinions I
22  give you, give them to the world.  That's fine with
23  me.  That doesn't protect me nor harm me as your
24  counsel.  Do I think that's good advice?  No attorney
25  is ever going to tell you that everything your --
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 1  every ounce of advice you get from your attorney,
 2  everybody on the planet should know.  And any attorney
 3  who tells you that is a fool.
 4            COUNCILMEMBER ROCHE: And I don't think --


 5  you know, I don't even think -- I'm not even sure that
 6  Ms. Koontz was saying that, and I'm not certainly
 7  saying that.
 8            I'm just saying that right now the default
 9  position is if Murray Weed appears anywhere and
10  someone does an Open Records request, these records do
11  not exist.
12            ATTORNEY WEED: Once again, Councilman, that


13  is your position singly.  I have never opined that,
14  not in writing nor orally.  I challenge anyone to find
15  out where I have.
16            COUNCILMEMBER ROCHE: Well, maybe what we


17  need to do then is to find out these Open Records
18  requests -- you know, the responses to those and then
19  get to the bottom of it, find out what it is that
20  we're blocking from Open Records based on that
21  criteria.
22            ATTORNEY WEED: There is a --
23            COUNCILMEMBER ROCHE: That might be a --


24            ATTORNEY WEED: There is a --
25            COUNCILMEMBER ROCHE: -- good place to
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 1  start.
 2            ATTORNEY WEED: -- particular procedure if
 3  someone feels aggrieved of the situation, Title 50
 4  provides for a procedure to resolve it.  That's in the
 5  ordinance.
 6            COUNCILMEMBER ROCHE: Which is?
 7            ATTORNEY WEED: Pardon me.  It's in the
 8  state law itself.
 9            COUNCILMEMBER ROCHE: Which is?  What's the


10  procedure?  Litigation?
11            ATTORNEY WEED: Yes.
12            COUNCILMEMBER ROCHE: I prefer not to get


13  into litigation if we don't have to.
14            ATTORNEY WEED: Well, I'm confident in this
15  litigation we would win, at least based upon my
16  opinions that have been issued.
17            What other staff members have done or not
18  done, I can't speak to.
19            COUNCILMEMBER ROCHE: So do we anything?  Is


20  the Council going to move forward on this or are we
21  just going to --
22            COUNCILMEMBER SPANGLER: What are you


23  actually asking for?
24            COUNCILMEMBER ROCHE: I think what we need


25  to do is to begin to formulate some sort of an e-mail
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 1  policy that talks about -- or Open Records policies,
 2  and we need to probably do some research -- I believe
 3  that Ms. Koontz has some research already, and I think
 4  Ms. Koontz mentioned that she'd already done a couple
 5  of Open Requests which were denied.  I think that
 6  would be a good start -- and put together a policy.
 7            COUNCILMEMBER PITTMAN: So if someone wanted


 8  an Open Records request and it was denied based on
 9  that, are you saying that four Councilmembers could
10  override that and they could get that?
11            ATTORNEY WEED: If an Open Records request
12  were filed and the only objection/exemption to the
13  Open Records request was it was based upon the
14  attorney-client privilege, absolutely.
15            COUNCILMEMBER PITTMAN: So --
16            ATTORNEY WEED: You can vote on it tonight.
17            Or you can elect to give every single memo I
18  have ever written to you, to the public, and I invite
19  you to do so if that's what you think you should do.
20  I don't -- I will never advise you to do that because
21  I think that's a terrible mistake, but you have that
22  right.
23            COUNCILMEMBER PITTMAN: But wouldn't that be


24  simplified, then, if that would be the case, if
25  someone could request that from us?  Wouldn't that
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 1  just be simpler to say, ask if they could get that
 2  information and four Councilmembers agreed to that or
 3  disagreed?  Wouldn't that just be the simple solution
 4  versus --
 5            ATTORNEY WEED: On each individual?
 6            COUNCILMEMBER PITTMAN: -- going back and --


 7            Yes; because we can't have it both ways,
 8  obviously.
 9            ATTORNEY WEED: Well, I mean there's no
10  procedure for that underneath the state law.  It
11  simply provides you a list of what the state law says
12  is exempt and what is not exempt.
13            COUNCILMEMBER FLEMING: Yeah, but then we --


14  I'm sorry, I'm going to interrupt.
15            Because then we'd be in a situation of the
16  resident or business owner thinking that we were being
17  selective, that we couldn't get four Councilmembers to
18  approve the information being released to that person.
19  I don't want to be put in that position.
20            COUNCILMEMBER ROCHE: Well, but the
21  situation we have now is that the Council never even
22  knows about the denial of Open Records requests based
23  on this criteria.
24            And maybe that's the beginnings of the
25  policy is that if a citizen submits an Open Records
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 1  request and they get a denial, based on some situation
 2  or some set of criteria that we can put in a policy,
 3  that they would have the option to say, "No.  I think
 4  that this needs to go to the Council," and the Council
 5  could decide one way or another if it's appropriate to
 6  grant that information or if it isn't, and at least
 7  there's some kind of higher power above, you know,
 8  frankly, the City Clerk and that interpretation of the
 9  law at that moment in time.  This is what I'm getting
10  at as far as putting together some kind of a policy or
11  procedure.
12            No, no one -- At least I'm certainly not
13  saying we just throw open everything, you know.  I say
14  I have nothing to hide, but, still, obviously there's
15  things that need to be confidential because it's
16  appropriate that they're confidential.
17            But we need to have some kind of an appeal
18  policy so that if someone requests information from
19  the city government of Doraville and they get a flat
20  no, that they can say, "Well, you know, I don't agree
21  with you, so let's bring it up to the Council,"
22  because as you correctly point out, we have the right
23  if we want to to override that and make that public.
24            ATTORNEY WEED: Well, what I would say is
25  this:  Please bear in mind that there is a very clear
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 1  procedure written in the code which would, if a person
 2  feels aggrieved of a response that they get from a
 3  government under the Open Records Act, they could
 4  pursue it with the attorney general's office and they
 5  could seek what's called an in-camera inspection by a
 6  superior court judge, and the judge would decide what
 7  is actually privileged or not privileged.
 8            And then there's -- essentially what I'm
 9  trying to get at, I think there's a -- the Council
10  could have a policy, quote/unquote, that says that
11  you're going to make an individual decision on every
12  single Open Records Act request that comes through
13  that is denied on the basis of the attorney-client
14  privilege.  There is no procedure for that in state
15  law.  It's not contemplated.
16            And in fact, I think one could argue that
17  it's preempted because the procedure that is set out
18  in state law is a superior court judgment on it or you
19  pursue with the attorney general's office.  And if the
20  document should have been provided and it wasn't
21  properly provided, that's a criminal offense and the
22  clerk can, you know, be punished for that criminal.
23  And that's the law.
24            So I think basically under the preemption
25  doctrine, you're going to have a hard time having an
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 1  individual policy based upon each individual Open
 2  Records Act request that comes through that would
 3  accomplish your goal.
 4            Can you waive the privilege every single
 5  time you choose to on an individual request?
 6  Arguably, you can, and so I think you could do that.
 7            But I think Councilman Fleming is absolutely
 8  right.  You probably -- you have to get together,
 9  you'll have to have a meeting.  You're going to have
10  to decide.  You'll have to look at the request, you'll
11  look at the response to the request and then you would
12  decide to waive the privilege or not.  But sooner or
13  later, you will encounter a situation where you decide
14  you don't want to waive the privilege and then you're
15  going to have to deal with, well, we didn't waive it
16  here but we waived it there.
17            COUNCILMEMBER BATES: Under that scenario,


18  though, wouldn't you have to read all the
19  correspondences as well to verify that each one should
20  or shouldn't be granted review?
21            ATTORNEY WEED: You'd have to certainly read
22  the request.  You'd probably want to examine every
23  document that might be relevant to it and then you'd
24  want to look at whatever the response was to that
25  request, and then essentially you would -- you know,


Page 85 - Page 88 (22) American Court Reporting Company, Inc. Min-U-Script®







 


City of Doraville   
State of Georgia


- City Council Meeting -
November 2, 2009


Page 89


 1  you would apply your judgment to it and decide if you
 2  wanted to waive the privilege or not.
 3            COUNCILMEMBER FLEMING: Well, since the


 4  comments were made that stuff was denied or -- take
 5  her out of the equation -- that it was denied because
 6  of attorney-client privilege, then I would think that
 7  you should be the one that reviews the information
 8  they requested to determine whether it was just an
 9  e-mail that you were copied on, to determine whether
10  that's something that --
11            I mean you're giving permission because
12  you're the attorney.
13            COUNCILMEMBER ROCHE: Or a legal opinion.


14            COUNCILMEMBER FLEMING: Yeah.  You're giving


15  the legal opinion.
16            ATTORNEY WEED: I don't know about
17  Ms. Koontz's requests specifically.  I don't have a
18  conscious recollection of them and I don't...
19            Here's how an Open Records Act request comes
20  in.  The official custodian of the records is not the
21  City Attorney; it is the Clerk.  The Clerk, if she
22  decides that she wishes my opinion or my commentary on
23  it, will contact me.
24            But what she usually does -- and she can
25  pipe in here -- is she'll get the request, and because
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 1  she's not an expert on every individual or the records
 2  that they have -- the Police Department keeps records,
 3  Mr. Haeberlin's office keeps records, et cetera -- she
 4  will contact the individual department head or staff
 5  member and find out what records do you have that
 6  might be relevant to this request.
 7            And then if it's not obvious on the face of
 8  the statute, then she might contact me and get an
 9  official opinion on it, which I have always given.
10  I've never denied her an opinion nor will I ever.
11            And then at that point, a response would be
12  crafted coming from her office, very oftentimes by the
13  Clerk without my intervention or sometimes even
14  knowledge about it.  But I think I trust her judgment
15  that when it's important enough, she'll contact me.
16            And that's how the process works, and that's
17  what's required by the law.
18            I mean you never have to run a single Open
19  Records request by my office.  That isn't required.
20            COUNCILMEMBER ROCHE: And how about --


21            ATTORNEY WEED: And I'll be happy never to
22  opine on another Open Records request again if you
23  prefer.
24            COUNCILMEMBER ROCHE: No one's saying that.


25  How about this?
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 1            ATTORNEY WEED: I'll be glad to do that.
 2            COUNCILMEMBER ROCHE: How about this?  How


 3  about if we make a motion that any time an Open
 4  Records request is denied, a copy of the paperwork and
 5  the denial is provided to all members of the Council.
 6            That would be a start.  At least we would
 7  know about these things when they happen.  If it's not
 8  an issue, then it's not an issue.  If it becomes an
 9  increasing issue and a troublesome issue, then we can
10  take some action on it.
11            So all we're talking about is a copy of the
12  original Open Records request and whatever -- the
13  memo, whatever it is you provide that says these
14  documents were not provided due to client-attorney
15  privilege, et cetera, et cetera, and I'm fine with an
16  electronic copy.
17            MAYOR JENKINS: Is that a problem, Rhonda?
18            COUNCILMEMBER ROCHE: And I'd like to make


19  that in the form of a motion that any time --
20            CLERK BLACKMON: No, that's not a problem.
21            COUNCILMEMBER ROCHE: I'd like to make a


22  motion that any time an Open Records request is
23  denied, that the City Council -- members of the
24  Council receive a copy of the original Open Records
25  request and whatever paperwork or denial -- you know,
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 1  talks about what's denied and why it's denied.
 2            MAYOR JENKINS: Second?
 3            COUNCILMEMBER SPANGLER: Second.
 4            And I would like to ask Mr. Weed --
 5            MAYOR JENKINS: I got one person to speak on
 6  this --
 7            COUNCILMEMBER ROCHE: I'm sorry.
 8            MAYOR JENKINS: -- before we -- that's all
 9  right -- before we make a motion.
10            COUNCILMEMBER SPANGLER: I just wanted to


11  ask Mr. Weed.
12            What all items do you consider unprivileged
13  under attorney-client privilege that we couldn't
14  discuss with a resident or anybody else?
15            ATTORNEY WEED: Any document -- If you asked


16  me -- If any individual amongst you in your official
17  capacity as a Councilmember or any staff member asked
18  me for my legal professional opinion on a topic or you
19  CC'ed me in on your communications amongst each other
20  and one of you asked me for an opinion, then, in my
21  opinion, that meets the standards for the attorney-
22  client privilege because I'm rendering legal advice to
23  you.
24            Now, once again, you hold the privilege.
25  You can give that advice to whoever you want to.  I
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 1  have nothing to say about that.  Nothing I could do to
 2  prevent you.  Technically, it would take four of you
 3  to do that because no individual is in charge of the
 4  Council.  You are a collective body.  You are the
 5  living embodiment of the city and therefore -- and
 6  literally, any four of you at any given time are the
 7  living embodiment of the city, but no individual.
 8            So it's interesting.  Any of you, I think,
 9  can generate the cause for the privilege to be in play
10  but no individual of you can necessarily waive it
11  legally.
12            MAYOR JENKINS: Stuart?
13            MR. ANDERSON: I'll pass.  Thank you.
14            MAYOR JENKINS: Okay.
15            ATTORNEY WEED: But you could always not ask


16  me my opinion.
17            COUNCILMEMBER ROCHE: Okay.  I understand.


18            MAYOR JENKINS: Any more discussion?
19            COUNCILMEMBER FLEMING: Carol Gillman had


20  her hand up.
21            MAYOR JENKINS: Call the roll, please.
22            CLERK BLACKMON: Somebody else had their
23  hand up.
24            COUNCILMEMBER FLEMING: Carol Gillman.


25            MAYOR JENKINS: Do what?
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 1            CLERK BLACKMON: Councilmember Fleming said


 2  someone else had their hand up.
 3            COUNCILMEMBER FLEMING: Carol.
 4            MS. GILLMAN: Just one question.  What would
 5  be the purpose of the referral?
 6            MAYOR JENKINS: Come on up here, ma'am, so
 7  she can hear you.
 8            MS. GILLMAN: Mr. Mayor and Council, Carol
 9  Gillman, Chestnut Place.
10            What would be the purpose of the referral?
11  Is your motion to, if there's a denial, that it's an
12  informational referral and you just know about it or
13  is it a referral so that you must or may take action?
14            COUNCILMEMBER ROCHE: It's just for
15  informational.  The problem that we run into is that
16  there may be issues going on in the city that the City
17  Council never finds out about.  And it may be no
18  problem at all.  It may be that every single denial is
19  absolutely -- you know, everyone up here would say
20  exactly that.
21            This would give us an opportunity to know
22  that if we start -- for instance, worst case would be
23  that if we start seeing a whole lot of denials and
24  then we go back and we look at the e-mail and we say,
25  "That doesn't make sense.  Why was this denied?" or
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 1  whatever, then if necessary, if it's appropriate later
 2  on, the Council would potentially make some type of --
 3  take some action.
 4            But until we know what's going on and what's
 5  not going on, for that matter, you know, we don't try
 6  to fix problems that we don't know exist.  This is
 7  just making us aware that if a problem exists, we can
 8  do something.
 9            MS. GILLMAN: Well, I think the statement is
10  very relevant that was made, and I think open govern-
11  ment is extremely important.
12            COUNCILMEMBER ROCHE: Absolutely.
13            MS. GILLMAN: As I listen to the discussion,
14  though, I'm concerned that policy and the oversight
15  responsibility may be meshed with day-to-day opera-
16  tional responsibility, and I believe we can get into
17  somebody's business too much.  I'm not saying that we
18  do; I'm not saying that would happen.  But I'm saying
19  we hire professionals to do a job, and whether it be
20  the City Clerk or an accountant or an auditor, that we
21  allow them to do their job and --
22            COUNCILMEMBER ROCHE: And as long as they're


23  doing their job, we'll get the notifications, and
24  everybody will say, oops.  There's another one of
25  those notifications.  No big deal.  But that way, we
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 1  all have a comfort level and the citizens have a
 2  comfort level too.
 3            MS. GILLMAN: Well, we certainly want to
 4  have that comfort level.  Thank you.
 5            MAYOR JENKINS: Thank you.
 6            Stephe, did you want one more minute?
 7            MS. KOONTZ: Something I'm confused about
 8  was you said there's no policy on this attorney-client
 9  privilege stuff, but then when I make an Open Records
10  request, it was denied for attorney-client privilege.
11  So obviously there's some kind of a policy that
12  created the denial or I would have been given my
13  request.  And the request I made was for communication
14  between two people that weren't the attorney, but I
15  was told that this communication between these two
16  people had been carbon copied to the attorney without
17  his response to any of it but that was enough to make
18  it sealed, that he was carbon copied to the e-mail.
19            And if you make it take months to get these
20  records -- Like the thing I had was time-sensitive.
21  It was about an issue that was going on in the City
22  Council.  And if it had taken two months to get it,
23  you-all would have already voted on the issue and it
24  would have been a moot point, and that's --
25            So obviously there's some kind of a policy
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 1  that somebody's using to determine whether to fill the
 2  requests or not.
 3            COUNCILMEMBER ROCHE: Well --
 4            ATTORNEY WEED: There's no policy from the
 5  office of the City Attorney.  Each individual case I
 6  look at only when I'm called upon to look at them;
 7  otherwise, they could have occurred a thousand times
 8  without me even knowing about it.
 9            If I'm asked to opine, I opine, and then
10  what I opine on is Title 50 of the code and the
11  relevant cases, you know, to that but each individual
12  fact situation has to be considered individually.
13            What I will say and what I've maintained the
14  entire time is you never go wrong giving up the
15  documents.  And I tell my clients that often, and
16  everybody who works with me will certainly say that I
17  say that.  That's always the default setting.  And
18  then number two is, you know, of the limited
19  privileges, of the limited items that are confi-
20  dential, I will opine as to whether I think the facts
21  warrant that they're confidential or not.  I do it
22  every time and I do it individually.
23            But as far as I know, there's no policy that
24  I've crafted and there's certainly been no policy the
25  Council's voted on that I've been told of at least in
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 1  a meeting where I attended.
 2            COUNCILMEMBER ROCHE: That's true.
 3            COUNCILMEMBER FLEMING: Mr. Mayor, may I


 4  address Ms. Gillman's comment if you don't mind?
 5            MAYOR JENKINS: Yes, go ahead.
 6            COUNCILMEMBER FLEMING: Thank you for your


 7  comments, but I want to give you another example.
 8            I have full confidence in Mr. Haeberlin's
 9  position as our City Planner.  We've needed a city
10  planner for more years than we all can imagine.
11            But because we've got all of these new --
12  I'm using this as an example if you don't mind.
13  Because we have all of these new ordinances and you've
14  got basically a new council here, we're still in a
15  learning -- we're on the learning curve here.  Okay?
16            So the ordinances are in place, and
17  Mr. Haeberlin -- this is hypothetical -- denies
18  specific businesses coming into a particular area that
19  they want to go into.  I would like to see the ones
20  that the businesses coming into that specific area
21  that he's denied -- though we haven't discussed this,
22  but I'm just making this as a point.  I would like to
23  know those that he's denied in case we as a council
24  need to address, well, maybe that item or that type of
25  business could be applicable to that zone.
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 1            Do you see where I'm coming from?  Because
 2  if we got a lot of those types of applications that
 3  were denied, we, one, may be losing business to
 4  Chamblee or Norcross, okay, type thing.  So I'm just
 5  using that as an example.  I have full confidence in
 6  him.
 7            And I think that was what Mr. Roche was
 8  commenting on.  We want to be able to help you guys
 9  and help the city and not -- And I know that the
10  micromanaging -- I don't want to micromanage either;
11  however, I would like to be more educated as to what
12  the city is doing.
13            MS. GILLMAN: Well, I think you do have a
14  transference of knowledge when you have that
15  communication,and I can appreciate that.
16            I also agree with you on wanting to avoid
17  micromanaging, so you make a very good point.  Thank
18  you.
19            COUNCILMEMBER ROCHE: Yeah.  Open government


20  needs to be a two-way street.
21            MS. GILLMAN: Sure.
22            COUNCILMEMBER ROCHE: You know, I mean I


23  give my number out all the time.  I exhort people all
24  the time, you know, call me up and ask me.  I may not
25  give you the answer you want but I'll give you the


Page 100


 1  truth as far as I know it.
 2            MAYOR JENKINS: Bob, legally I've got to get
 3  a motion to extend this meeting or close it.
 4            COUNCILMEMBER ROCHE: I'd like to make a
 5  motion to extend this meeting to finish out this --
 6            CLERK BLACKMON: We haven't voted on the
 7  last motion.
 8            MAYOR JENKINS: Excuse me?
 9            COUNCILMEMBER ROCHE: Oh, that's right, we


10  haven't.
11            CLERK BLACKMON: We haven't --
12            MAYOR JENKINS: Yeah, I know that but I'm --
13            CLERK BLACKMON: -- voted on the last motion


14  and the second.
15            COUNCILMEMBER SPANGLER: Can we go ahead and


16  vote on --
17            MAYOR JENKINS: Go ahead and --
18            COUNCILMEMBER SPANGLER: -- this motion and


19  then make the motion?
20            MAYOR JENKINS: -- call the roll, please.
21            CLERK BLACKMON: Councilmember Alexander?


22            COUNCILMEMBER ALEXANDER: Yes.
23            CLERK BLACKMON: Councilmember Bates?
24            COUNCILMEMBER BATES: Yes.
25            CLERK BLACKMON: Councilmember Fleming?
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 1            COUNCILMEMBER FLEMING: Yes.
 2            CLERK BLACKMON: Councilmember Pittman?
 3            COUNCILMEMBER PITTMAN: Yes.
 4            CLERK BLACKMON: Councilmember Roche?
 5            COUNCILMEMBER ROCHE: Yes.
 6            CLERK BLACKMON: Councilmember Spangler?


 7            COUNCILMEMBER SPANGLER: Yes.
 8            And I would like to make that motion,
 9  Mr. Roche.
10            MAYOR JENKINS: Well, wait just a minute.
11            I want it long enough to open the bids for
12  the cleaning service and approve the minutes.
13            COUNCILMEMBER SPANGLER: Well, Mayor, I


14  would like to add the Police Department comments --
15            MAYOR JENKINS: Yeah, that --
16            COUNCILMEMBER SPANGLER: -- and also to


17  allow --
18            MAYOR JENKINS: Ms. Bird?  Yes.
19            COUNCILMEMBER SPANGLER: -- finish the --


20            MAYOR JENKINS: Okay.  How long?  30/45
21  minutes?
22            COUNCILMEMBER SPANGLER: No, sir.  I think


23  that --
24            How many bids have you got for the cleaning
25  service?
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 1            MAYOR JENKINS: A number of them.
 2            ATTORNEY WEED: And members of the Council,


 3  you may seriously want to consider adopting the
 4  massage parlor ordinance.  I think that would be
 5  Mr. Haeberlin's recommendation, but I'll let him speak
 6  for himself.
 7            COUNCILMEMBER SPANGLER: Well, I would like


 8  to ask to include that also.
 9            Let's extend the meeting by 30 minutes.  We
10  should be able to do it in 30 minutes.
11            COUNCILMEMBER ROCHE: I'll second that.
12            MAYOR JENKINS: Okay.  Call the roll,
13  please.
14            CLERK BLACKMON: Councilmember Alexander?


15            COUNCILMEMBER ALEXANDER: Yes.
16            CLERK BLACKMON: Councilmember Bates?
17            COUNCILMEMBER BATES: Yes.
18            CLERK BLACKMON: Councilmember Fleming?
19            COUNCILMEMBER FLEMING: Yes.
20            CLERK BLACKMON: Councilmember Pittman?
21            COUNCILMEMBER PITTMAN: Yes.
22            CLERK BLACKMON: Councilmember Roche?
23            COUNCILMEMBER ROCHE: Yes.
24            CLERK BLACKMON: Councilmember Spangler?
25            COUNCILMEMBER SPANGLER: Yes.
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 1            MAYOR JENKINS: Okay.  Let's go ahead and
 2  get Ms. Bird.
 3            MS. BIRD: (Presenting documents to
 4  Council).
 5            Kay Bird.  Can everybody hear me okay?
 6            MAYOR JENKINS: Pick up the mic.
 7            MS. BIRD: Okay.  Is that better?
 8            COUNCILMEMBER FLEMING: Yes.  Thank you.


 9            MS. BIRD: What I handed out is available
10  for anybody who wants to pick it up back here.  It was
11  my presentation that I was going to do at the last
12  City Council meeting.  I'm not going to read it.  I
13  may read it at another time.
14            MAYOR JENKINS: Could you turn that on?
15            COUNCILMEMBER BATES: It is, sir.
16            MS. BIRD: Yes.  Do you need me to speak
17  louder?
18            What Stephe spoke to tonight is a symptom
19  that I think is also reflected in the vote to restrict
20  Mr. Anderson from speaking two meetings ago.  I had
21  hoped that with a newer slate on the City Council that
22  the problems that we had in the past of things
23  happening in this city with either it not going
24  through the appropriate channels of the City Council
25  and the citizens unable to find out what was happening
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 1  and why, that that would change.  I voted for a
 2  majority of the people who are here, recognizing we
 3  needed a change.
 4            In the past, there's been a lot of things
 5  that have happened that have really put a lot of
 6  doubts in the citizens' minds as to what is going on.
 7  We have had businesses crop up that haven't gone
 8  through City Council approval.  We've had businesses
 9  crop up that have gone halfway through the process and
10  then didn't show up but they were billed anyway.
11            When I was taking a petition around to the
12  neighbors asking if we did get a Kroger or a Publix in
13  the city of Doraville, would they shop there? because
14  I was told, well, we can't get something like that
15  because not enough people shop.
16            The interesting thing I ran into -- and I
17  never turned that petition in to the City Council --
18  was because a number of people told me they were
19  afraid to sign it because they were afraid that Code
20  Enforcement would come and have something to say to
21  them about their lawn or whatever else they were
22  worried about.
23            There was obviously an air in this city, a
24  cloud hanging over it, that the citizens did not feel
25  safe and that the citizens were not in charge in this
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 1  city.
 2            Now, I view the City Council much like I
 3  view a broker, a financial broker, that I hire a
 4  broker to represent me to invest my money with the
 5  goal of getting a good return.  The taxpayers do the
 6  same.  We hand our money to you.  You are our brokers.
 7            If I go to my broker, I want to find out how
 8  my money is being invested, why, what's being done
 9  with it that's going to give me a good return.  Now,
10  most of the time I judge that, and I think most people
11  do, by the bottom line.  They don't try to micro-
12  manage.  They don't have the professional experience
13  to do that.  And that's basically what I'm finding
14  most citizens in this city want to do.
15            And I can understand why they don't want to
16  come to City Council meetings.  They're pretty boring.
17  Actually, I think that all of you are up here doing an
18  amazing job in many ways because you deal with very
19  boring things -- lots of numbers, lots of confusion,
20  lots of laws -- and I imagine if I could ask you, what
21  is one thing you would like the citizens to know? it
22  is a difficult, complicated and confusing job and it's
23  low pay.
24            But you did volunteer for it, and you in
25  volunteering have to step up to a higher level and


Page 106


 1  make sure that the citizens know what's going on.  And
 2  there's a reason that freedom of speech is the first
 3  amendment to the constitution.  We hold that in this
 4  country more valuable than anything else.  And when
 5  people are restricted from speaking before their
 6  government, they become angry.  If they are afraid to
 7  speak before their government because something will
 8  happen to them, that is wrong.
 9            There need to be some changes.  We need open
10  government.  We don't expect perfect decisions but we
11  do expect to participate and we expect to have
12  representatives speak for us if we need to, and we
13  need to be able to speak without fear.
14            So I'm looking at this as an overall issue.
15  Thank you for your time.
16                           - - -
17                        (Applause)
18                           - - -
19            MAYOR JENKINS: Okay.  Moving right along, I
20  want to --
21            COUNCILMEMBER ROCHE: Can we get the bids


22  over with?
23            MAYOR JENKINS: Steve, do you have anything
24  to comment on?
25            MS. KOONTZ: Just one real quick thing.
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 1            COUNCILMEMBER ROCHE: Oh, I'm sorry.
 2            MS. KOONTZ: The only thing that bothered me
 3  about what happened with George -- and not that I
 4  really agree with what he had to say or the way he
 5  presented himself because he was a pretty abrasive
 6  person -- but I didn't like the -- I guess the -- I'm
 7  trying to think of the word -- the policy that kind of
 8  got started by allowing a councilperson's agenda item
 9  to get voted off the agenda.
10            That's kind of a dangerous thing, because if
11  you ever get to the point where you've got four
12  councilpeople that don't like two of the other
13  councilpeople, they can vote off any agenda item those
14  other two people wanted to put on and talk about, and
15  that's just kind of a dangerous situation to get
16  started by allowing that to happen.
17            You know, maybe there was some other way of
18  not letting him speak if you didn't want to or let him
19  get up and start talking, and if he started getting
20  unruly, then shut him down.  But to have voted to
21  remove somebody's agenda item is just -- it's kind of
22  a scary proposition.
23            That was my problem with it.  Thank you.
24            MAYOR JENKINS: Thank you.
25            COUNCILMEMBER FLEMING: Mr. Mayor --


Page 108


 1            MAYOR JENKINS: Susan, do you want to
 2  comment?
 3            MS. FRAYSSE: I am kind of at a loss to
 4  address all of the issues that Kay Bird covered.  It
 5  was way more comprehensive.
 6            I'm addressing the issue with Mr. Anderson.
 7  I think Mr. Anderson has had three opportunities to
 8  show himself to the citizens of Doraville.  First was
 9  at the Ethics Committee.  He was very rude, he was
10  very disrespectful.  He was not aware of what we were
11  doing.  He had no idea what that process had been for
12  us for a solid year of honestly working on it, and he
13  demeaned and debased people, and it was very disrup-
14  tive and unpleasant.  Not everyone saw him at that
15  time, but I was there and did see it.
16            I saw him secondly at a Council meeting at
17  which he was rude and demeaning and divisive to our
18  Council, disrespectful of them and our city, again,
19  out of context.  He doesn't live here.  He has no
20  stake here.  He is a professional gadfly that goes
21  around the state.
22            I have been a librarian for 32 years in
23  Gwinnett County.  I understand the difference between
24  selection and censorship.  The Council has the right
25  through the charter --
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 1            And Ms. Stephe, I am confused that you are
 2  concerned that when four councilmembers decide to
 3  overrule two councilmembers, you think that's scary.
 4  That is the charter.
 5            It was scary to me that Mr. Anderson didn't
 6  understand what had happened when he was voted off the
 7  agenda, which it is the right of the councilmembers to
 8  do.
 9            Four to six is voting you off the agenda.
10  There's nothing wrong with that.  That's being
11  selective.  Not everything in the world is going to be
12  heard at every single Council meeting, although, by
13  God, we try, it seems, sometimes.
14            So I'm for being selective.  I think the
15  right thing happened.  And I think there are a lot of
16  issues that happen in political life that Ms. Bird
17  addressed.  I don't think they all can be tied
18  directly to this.  I think there are many, many good
19  things and I've said so many times.
20            Tonight was a real effort by the Council who
21  worked very hard and struggled with a lot of issues,
22  and, you know, I feel very proud of them and I'm proud
23  of our city.
24                           - - -
25                        (Applause)
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 1                           - - -
 2            MAYOR JENKINS: Stuart?
 3            Is he gone?
 4            MR. ANDERSON: I'll pass.
 5            COUNCILMEMBER BATES: He passed.
 6            MAYOR JENKINS: Oh.  Speak up.
 7            MR. ANDERSON: I'm sorry.
 8            MAYOR JENKINS: Okay.  We're going to move
 9  right along, then.
10            COUNCILMEMBER FLEMING: Mr. Mayor?
11            COUNCILMEMBER BATES: Mayor, Ms. Fleming --


12            MAYOR JENKINS: Oh, yes, ma'am.  I'm sorry.
13            COUNCILMEMBER BATES: -- had a question.
14            COUNCILMEMBER FLEMING: I needed to -- if


15  you don't mind, I just wanted to address Stephe in a
16  comment.
17            Just so that you're aware -- and feel free
18  to read the minutes if you don't mind -- I made the
19  motion to remove George Anderson from that agenda item
20  but not to remove the item itself, being open
21  meetings/open records.  And if I'm not mistaken, I
22  said, respectfully, Mr. Roche, if you wish to discuss
23  this agenda item, please feel free to do so.
24            MS. KOONTZ: Okay.
25            COUNCILMEMBER FLEMING: So I'm just
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 1  clarifying that it was Mr. Anderson I was removing and
 2  not the issue of open records.  Thank you.
 3            MS. KOONTZ: Okay.
 4            MAYOR JENKINS: Yes, ma'am.
 5            MS. FLIER: Hi.  I'm Lee Flier.  I live in
 6  Oakcliff.
 7            I just wanted to make a couple of general
 8  comments about some of the things I heard,
 9  specifically about Kay's comments, first of all.
10            I think that sometimes there can be an
11  atmosphere of paranoia that gets created around small
12  issues.  I think for the most part that everybody is
13  trying to be as open as they can be and there are
14  sometimes misunderstandings about what they can and
15  can't be open about, and I think they're honest
16  misunderstandings.
17            So I think it would help if everybody can
18  try to recognize that there can be honest misunder-
19  standings and people aren't necessarily trying to hide
20  everything from you just because an Open Records
21  request is denied or something of that nature.  I
22  think it would really help if we all tried to work to
23  give each other the benefit of the doubt, and I think
24  that goes for everybody.
25            I think that there was probably a
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 1  misunderstanding about whether if the attorney gets
 2  carbon-copied on something it's a violation of
 3  attorney-client privilege.  Maybe that's not true.
 4  Maybe that's something that needs to be addressed.
 5  But I don't think that there was anything nefarious
 6  behind that.
 7            And it's the same thing with the Kroger/
 8  Publix incident that people keep talking about.  If
 9  Kroger or Publix wanted to move here, they have their
10  own demographic studies they do to determine whether
11  they're going to come here or not, and if they wanted
12  to do that, they would have told the Council a long
13  time ago they want to do that.  So there's no scheme
14  to keep them out of here.
15            So I'm just saying, you know, let's try to
16  ratchet down the paranoia and start talking to each
17  other and trusting each other a little more.
18            Thank you.
19            MAYOR JENKINS: Thank you.
20            Okay.  We've only got about 10 minutes left.
21  I want to get the minutes approved for 10/19/09.  Do I
22  get a motion?
23            COUNCILMEMBER FLEMING: Motion.
24            MAYOR JENKINS: Second?
25            COUNCILMEMBER PITTMAN: Second.
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 1            MAYOR JENKINS: Call the roll, please.
 2            CLERK BLACKMON: Councilmember Alexander?


 3            COUNCILMEMBER ALEXANDER: Yes.
 4            CLERK BLACKMON: Councilmember Bates?
 5            COUNCILMEMBER BATES: Yes.
 6            CLERK BLACKMON: Councilmember Fleming?
 7            COUNCILMEMBER FLEMING: Yes.
 8            CLERK BLACKMON: Councilmember Pittman?
 9            COUNCILMEMBER PITTMAN: Yes.
10            CLERK BLACKMON: Councilmember Roche?
11            COUNCILMEMBER ROCHE: Yes.
12            CLERK BLACKMON: Councilmember Spangler?
13            COUNCILMEMBER SPANGLER: Yes.
14            MAYOR JENKINS: Okay.  We also need to get
15  the minutes approved for 9/28/09.  Do I get a motion?
16            COUNCILMEMBER PITTMAN: So moved.
17            MAYOR JENKINS: Second?
18            COUNCILMEMBER BATES: Second.
19            COUNCILMEMBER ROCHE: Second.
20            MAYOR JENKINS: Call the roll, please.
21            CLERK BLACKMON: Councilmember Alexander?


22            COUNCILMEMBER ALEXANDER: Yes.
23            CLERK BLACKMON: Councilmember Bates?
24            COUNCILMEMBER BATES: Yes.
25            CLERK BLACKMON: Councilmember Fleming?
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 1            COUNCILMEMBER FLEMING: Yes.
 2            CLERK BLACKMON: Councilmember Pittman?
 3            COUNCILMEMBER PITTMAN: Yes.
 4            CLERK BLACKMON: Councilmember Roche?
 5            COUNCILMEMBER ROCHE: Yes.
 6            CLERK BLACKMON: Councilmember Spangler?


 7            COUNCILMEMBER SPANGLER: Yes.
 8            MAYOR JENKINS: We've still got a few
 9  minutes to open the bids.
10            COUNCILMEMBER SPANGLER: Let's do the Police


11  Department first.
12            MAYOR JENKINS: Okay.  So it looks like
13  we're going to have to extend it maybe long enough to
14  open the bids, but we want to get a --
15            Police Department, come on up, please.
16            MR. HAEBERLIN: Mayor, we also have number
17  5, the regulatory item.
18            MAYOR JENKINS: Which one?
19            MR. HAEBERLIN: Regulatory item on massage
20  parlors.
21            MAYOR JENKINS: Oh, okay.
22            CAPTAIN ATKINSON: I just wanted to let
23  everyone, Mayor and Council and citizens know that we
24  did have a homicide this past weekend.  It was a
25  result of a robbery attempt.  The subjects were
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 1  targeted.  It occurred on Winters Chapel at Oakcliff.
 2  We had some gentlemen walking down the street and they
 3  were approached and it was, like I say, a robbery.
 4  Some things happened, and the victim was shot in the
 5  chest.
 6            We are working very hard to find out who did
 7  this, and I'll report back as more information becomes
 8  available.
 9            MAYOR JENKINS: Okay.
10            CAPTAIN ATKINSON: And also I just was kind
11  of debating on whether to make an announcement or not,
12  but I just want to let everyone know that one of our
13  canine officers, Sergeant Velez, he lost his 14-year-
14  old daughter unexpectedly this past weekend as well.
15  We are going through a tough time right now.
16            There has been a fund set up by the Sun
17  Trust bank if anyone would care to make a donation in
18  her name, and we have the information available at the
19  Police Department.  It will help offset some expenses
20  that they're going to be incurring.  She's going to be
21  transported back to New Mexico to be buried.  But I
22  just want to let everyone know.
23            COUNCILMEMBER FLEMING: Had she been ill?


24            MAYOR JENKINS: That name again?
25            CAPTAIN ATKINSON: Her name is --
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 1            MAYOR JENKINS: Yeah, but I meant what do
 2  you -- when we send money to Sun Trust Bank.
 3            CLERK BLACKMON: I have the information in
 4  our office I can forward to you and Council --
 5            COUNCILMEMBER ROCHE: Could we put it on the


 6  web site, please?
 7            MAYOR JENKINS: Well, I want the audience to
 8  know, too.
 9            CLERK BLACKMON: -- with the account number


10  and everything.
11            COUNCILMEMBER ROCHE: We could just get that


12  on the web site.
13            MAYOR JENKINS: What is the full name?
14            CAPTAIN ATKINSON: Her name is Razelle --
15            MAYOR JENKINS: I mean the trust will be
16  that the money goes to?
17            CAPTAIN ATKINSON: The fund is in her name.
18            MAYOR JENKINS: Okay.
19            CAPTAIN ATKINSON: And I believe it's
20  (spelling) R-A-Z-E-L-L-E.
21            CLERK BLACKMON: Yes.
22            CAPTAIN ATKINSON: Razelle, last name Velez,
23  (spelling) V-E-L-E-Z.  And like I say, Rhonda has the
24  account number.  You can reference it either way, by
25  the name or by the account number.
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 1            MAYOR JENKINS: Name or the account number.
 2  Do you have the -- you don't have the --
 3            CAPTAIN ATKINSON: I don't have the account
 4  number with me.
 5            MAYOR JENKINS: We'll post it tomorrow.
 6            CLERK BLACKMON: And I don't think that you
 7  would want to post that publicly.
 8            MAYOR JENKINS: No.
 9            CLERK BLACKMON: If you could do it by name.


10  That's what we'll put on the web site.  I'm not going
11  to post the account number for everyone.
12            COUNCILMEMBER ROCHE: Thank you.
13            CAPTAIN ATKINSON: Thank you.
14            MAYOR JENKINS: Pam?  What did you want,
15  Pam?
16            COUNCILMEMBER FLEMING: Five minutes.
17            MAYOR JENKINS: A moment of silent prayer?
18            COUNCILMEMBER FLEMING: No, no.  Five
19  minutes.  I need a five-minute break.
20            MAYOR JENKINS: Oh.  Well, we will take a
21  break.
22                           - - -
23                      (Brief recess)
24                           - - -
25            MAYOR JENKINS: Meeting come back to order.
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 1  We're going to open the bids and then turn them over
 2  to Mr. Pittman --
 3            COUNCILMEMBER PITTMAN: No relation.
 4            MAYOR JENKINS: -- and let him decide.
 5            Are you ready?
 6            COUNCILMEMBER FLEMING: I'm ready.
 7            MAYOR JENKINS: Everybody go ahead and open
 8  and start out with Maria.
 9            COUNCILMEMBER ROCHE: I've got one.  All
10  right.  The Magic Team in Suwanee, Georgia.  Proposed
11  estimate is $45,500 per calendar year.
12            MAYOR JENKINS: You got that, Rhonda?
13            CLERK BLACKMON: Yes, sir.
14            MAYOR JENKINS: Okay.  Somebody got one
15  ready?
16            COUNCILMEMBER ALEXANDER: CMS of Georgia,


17  Incorporated, in Lilburn, and it looks like the stated
18  total is $33,512.56.
19            COUNCILMEMBER FLEMING: Baton Facilities


20  Management, annual cost $48,000.
21            MAYOR JENKINS: D.M. Burr, $33,216.96.
22            COUNCILMEMBER BATES: Imagann Cleaning


23  Service, Inc., of Lithonia, Georgia, $29,232.
24            COUNCILMEMBER SPANGLER: I have Nature Seal


25  Cleaning Services and this is out of Snellville, and
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 1  it's a once-a-month average, is $47,561.86.
 2            COUNCILMEMBER PITTMAN: I have American


 3  ServCo, $16,800.
 4            COUNCILMEMBER ROCHE: I've got Clean Touch,


 5  Incorporated, Janitorial Service, $40,800 per year.
 6            I have another one.  ACTS International,
 7  Snellville, Georgia, $17,519.04 yearly.
 8            MAYOR JENKINS: Wow.
 9            COUNCILMEMBER FLEMING: American Facility


10  Services listed a per-month at $2,250, which should be
11  $27,000 per year.
12            COUNCILMEMBER BATES: Davis Executive
13  Services; Monday, Wednesday, Friday, $3,824 per month;
14  Monday through Friday, $5,956 per month.
15            COUNCILMEMBER ALEXANDER: General Building


16  Maintenance, Incorporated, out of Atlanta.  They
17  quoted a per-month fee of $1,405.
18            COUNCILMEMBER ROCHE: OJS Systems, $32,388


19  per year.
20            COUNCILMEMBER BATES: CHI-ADA Corporation,


21  $35,464.
22            MAYOR JENKINS: That's yearly?
23            COUNCILMEMBER BATES: Yes, sir.
24            MAYOR JENKINS: All these were put out as
25  three days a week and waxing and stripping twice a
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 1  year.
 2            I have one for June's Commercial Cleaning
 3  Service, $5,000 monthly.
 4            COUNCILMEMBER BATES: Was that for the whole


 5  city including our house?
 6            MAYOR JENKINS: No comment.
 7            COUNCILMEMBER ROCHE: Is that all of them?


 8            MAYOR JENKINS: That's the way I looked at
 9  it.  It says $5,000 monthly.  They waive the first
10  cleaning up.  They waive the first real cleaning of
11  $600.  That is awful high.
12            COUNCILMEMBER BATES: It sure is.
13            MAYOR JENKINS: Is that the way you read it?
14  Look over it and see.
15            COUNCILMEMBER SPANGLER: Yes, sir, it is.


16            MAYOR JENKINS: All right.  Is that all of
17  them?  Rhonda, is that all?
18            CLERK BLACKMON: That is all that I'm aware
19  of, yes, sir.
20            MAYOR JENKINS: Okay.
21            COUNCILMEMBER ROCHE: Well, we were talking


22  about -- just during the break, I had discussed this
23  with the City Attorney.
24            If no one objects, I'd like to make a motion
25  that we turn these bids over to Mr. Bobby Pittman,
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 1  who's in charge of Public Works, and he can in turn
 2  select the top three finalists, which we will select
 3  at the next City Council meeting if that works for
 4  everybody.
 5            MAYOR JENKINS: Do I get a second?
 6            COUNCILMEMBER PITTMAN: Second.
 7            MAYOR JENKINS: Call the roll.
 8            CLERK BLACKMON: Councilmember Alexander?


 9            COUNCILMEMBER ALEXANDER: Yes.
10            CLERK BLACKMON: Councilmember Bates?
11            COUNCILMEMBER BATES: Yes.
12            CLERK BLACKMON: Councilmember Fleming?
13            COUNCILMEMBER FLEMING: Yes.
14            CLERK BLACKMON: Councilmember Pittman?
15            COUNCILMEMBER PITTMAN: Yes.
16            CLERK BLACKMON: Councilmember Roche?
17            COUNCILMEMBER ROCHE: Yes.
18            CLERK BLACKMON: Councilmember Spangler?


19            COUNCILMEMBER SPANGLER: Yes.
20            MAYOR JENKINS: Scott, item number 5.
21            MR. HAEBERLIN: This will be Mr. Weed and
22  myself.
23            We have a regulatory amendment which is
24  Massage Parlors, and I hit the highlights.  I know the
25  Council has read this but the public might not be
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 1  aware.
 2            This would limit massage parlors based on
 3  population.  Currently there is no limit in the city.
 4  This would be based on one per 3,000 residents, one
 5  massage parlor per 3,000 residents.  Again, that's
 6  based on census data.  This would also lower the hours
 7  that they remain open.  In the evening, they're
 8  currently allowed to be open till 11:00 p.m.  It would
 9  be lowered to 9:00 p.m.  It also sets forth a
10  regulatory fee of $5,000 for an application.
11            This did receive input from both myself and
12  Mr. Weed and it's been sent to the Council, and I do
13  recommend that you adopt this regulatory amendment.
14            Mr. Weed?
15            MAYOR JENKINS: Comments?
16            COUNCILMEMBER SPANGLER: Make a motion to --


17            You have something?
18            COUNCILMEMBER BATES: I do.
19            COUNCILMEMBER SPANGLER: Well, I can make


20  the motion and --
21            COUNCILMEMBER BATES: Absolutely.
22            COUNCILMEMBER SPANGLER: -- then you can --


23            COUNCILMEMBER BATES: Absolutely.
24            COUNCILMEMBER SPANGLER: I make a motion to


25  adopt this ordinance.
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 1            MAYOR JENKINS: Do we get a second?
 2            COUNCILMEMBER ROCHE: Do we need to waive


 3  first reading?
 4            MR. HAEBERLIN: Do we need to waive first
 5  reading?
 6            ATTORNEY WEED: Well, this has been on a
 7  prior agenda if I remember correctly.
 8            MR. HAEBERLIN: I don't recall that.
 9            CLERK BLACKMON: No.  I think we added it.
10            MR. HAEBERLIN: No.
11            CLERK BLACKMON: This is the first.
12            ATTORNEY WEED: Okay.  Oh, you're right.
13  That's right.  Yes, we have to waive first reading.
14  This has not been on a prior agenda.  Thank you.
15            MAYOR JENKINS: Okay.  Do I get a motion we
16  waive first reading?
17            COUNCILMEMBER SPANGLER: Motion to waive the


18  first reading.
19            MAYOR JENKINS: Second?
20            COUNCILMEMBER ROCHE: Second.
21            MAYOR JENKINS: Call the roll.
22            CLERK BLACKMON: Councilmember Alexander?


23            COUNCILMEMBER ALEXANDER: Yes.
24            CLERK BLACKMON: Councilmember Bates?
25            COUNCILMEMBER BATES: Yes.
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 1            CLERK BLACKMON: Councilmember Fleming?
 2            COUNCILMEMBER FLEMING: Yes.
 3            CLERK BLACKMON: Councilmember Pittman?
 4            COUNCILMEMBER PITTMAN: Yes.
 5            CLERK BLACKMON: Councilmember Roche?
 6            COUNCILMEMBER ROCHE: Yes.
 7            CLERK BLACKMON: Councilmember Spangler?


 8            COUNCILMEMBER SPANGLER: Yes.
 9            MAYOR JENKINS: Motion to adopt?
10            COUNCILMEMBER SPANGLER: I move to adopt


11  this ordinance.
12            MAYOR JENKINS: Do I get a second?
13            COUNCILMEMBER PITTMAN: Second.
14            MAYOR JENKINS: Okay.
15            COUNCILMEMBER BATES: I have a couple real


16  quick questions regarding the population.  The numbers
17  don't work for me.  It says there may be up to one
18  massage parlor per 3,000 residents, and based upon the
19  2000 census of 9,862, that, to me, reads three.  But
20  it further goes on to say no new massage establish-
21  ments shall be licensed until the existing number
22  falls below seven.
23            ATTORNEY WEED: That's correct.  We have to
24  lower that to three.  Thank you for pointing that out.
25            COUNCILMEMBER ROCHE: Right.
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 1            COUNCILMEMBER BATES: And there's two
 2  instances of that.
 3            ATTORNEY WEED: Yes.  And the number seven
 4  was based upon the concept of --
 5            COUNCILMEMBER BATES: That there are seven


 6  legally operating now.
 7            ATTORNEY WEED: Correct.
 8            COUNCILMEMBER BATES: There are far more


 9  than that as I have identified by visual inspection.
10            ATTORNEY WEED: We are in contact with the
11  Police Department.
12            COUNCILMEMBER BATES: And the regulatory


13  fee, is that a maximum? a minimum?
14            ATTORNEY WEED: That's as high as we can go
15  in my opinion.
16            COUNCILMEMBER FLEMING: Now again, when an


17  applicant comes in for a foot massage parlor, this
18  ordinance doesn't apply to them.
19            ATTORNEY WEED: It does.  The way massage is
20  drafted in the Code currently in the sections I didn't
21  change, not only would it apply to them.  If they have
22  a business -- if it was a hair salon who wanted to do
23  massage on the side, this ordinance would apply to
24  them as well.
25            If you have massage as any part of your
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 1  business even if it isn't the main part of your
 2  business, you are considered to be a massage parlor
 3  for purposes of the existing ordinance.
 4            COUNCILMEMBER BATES: And would this apply


 5  to podiatrists with reflexology as part of their --
 6            ATTORNEY WEED: I believe so.  Let me check.
 7  Let me get to the section.
 8            COUNCILMEMBER BATES: And certified massage


 9  therapists, this would apply to them, obviously.
10            ATTORNEY WEED: Yeah.  I didn't modify those
11  provisions of the existing code, so whatever's already
12  in the books is what we -- what we go with.  Give me
13  one second.
14            Massage establishment means any establish-
15  ment having a source of income or compensation derived
16  from the practice of massage and which has a fixed
17  place of business where any person engages in or
18  carries on any of the activities involved in massage.
19  And then massage is rubbing, tapping, pounding,
20  vibrating, et cetera, et cetera, using ointments and
21  lotions, and people pay money for it or there's some
22  gratuity or exchange.
23            Then there is a subsection of exemptions.
24  6-298 Defenses, it shall be an affirmative defense to
25  any charge under the violation of this ordinance --
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 1  I'm paraphrasing -- if you are one of the following
 2  professions:  physicians, surgeons, chiropractors,
 3  osteopaths or physical therapists who are duly
 4  licensed by the state; nurses who are licensed;
 5  barbers and beauticians who are licensed under the
 6  laws, except that this defense shall apply solely to
 7  the massaging of the neck, face, scalp and hair.
 8            So if you were doing foot massage, as I said
 9  before, it's covered, but if you're rubbing someone's
10  head after you give them a haircut, that's okay.
11            COUNCILMEMBER FLEMING: But it excludes


12  those that you just mentioned; is that correct?
13            ATTORNEY WEED: Yes, ma'am.
14            COUNCILMEMBER FLEMING: Thank you.
15            COUNCILMEMBER BATES: I have no more
16  questions.
17            MAYOR JENKINS: Okay.  Does anybody else
18  have questions?
19            COUNCILMEMBER ALEXANDER: The effective date


20  will be today? tomorrow?
21            ATTORNEY WEED: If you pass it, yes, ma'am.
22            MAYOR JENKINS: Call the roll.
23            CLERK BLACKMON: Councilmember Alexander?


24            COUNCILMEMBER ALEXANDER: Yes.
25            CLERK BLACKMON: Councilmember Bates?
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 1            COUNCILMEMBER BATES: Yes.
 2            CLERK BLACKMON: Councilmember Fleming?
 3            COUNCILMEMBER FLEMING: Yes.
 4            CLERK BLACKMON: Councilmember Pittman?
 5            COUNCILMEMBER PITTMAN: Yes.
 6            CLERK BLACKMON: Councilmember Roche?
 7            COUNCILMEMBER ROCHE: Yes.
 8            CLERK BLACKMON: Councilmember Spangler?


 9            COUNCILMEMBER SPANGLER: Yes.
10            MAYOR JENKINS: Okay.
11            COUNCILMEMBER SPANGLER: Motion to adjourn.


12            MAYOR JENKINS: Second?
13            COUNCILMEMBER PITTMAN: Second.
14            MAYOR JENKINS: Call the roll, please.
15            COUNCILMEMBER ROCHE: I have to say I'd
16  prefer to do citizen comments if there's someone who
17  wants to say something.
18            MAYOR JENKINS: Okay.  All right, Bob?
19            COUNCILMEMBER SPANGLER: Yes.
20            CLERK BLACKMON: Withdraw motion?
21            MAYOR JENKINS: Bob made the motion to
22  adjourn.  If he'll add 10 minutes, okay; otherwise, we
23  adjourn.
24            COUNCILMEMBER SPANGLER: Whatever time it


25  takes for the citizens comments.
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 1            COUNCILMEMBER ROCHE: Thank you.
 2            MAYOR JENKINS: Okay.
 3            MS. HOFFMEISTER: Bonita Hoffmeister,
 4  Oakcliff Estates.
 5            Honorable Mayor, City Council, thank you
 6  very much for passing the ordinance on massage
 7  parlors.  I hope it will be a giant leap towards
 8  preventing bad businesses and encouraging good
 9  businesses.
10            When you discuss your liquor license, I hope
11  you bear in mind that we have two establishments in
12  town that I go to that would be in violation of these,
13  and one is Baldino's and the other is Monterrey's.
14            Please bear in mind that there's a fine line
15  that you must walk in order not to prohibit what's
16  already here, what precious little is already here
17  that we do go to, and to encourage good environments
18  for entertainment but keep something similar to Red
19  Velvet out of our town because we do not have more of
20  the boom-boom that sounds like an aircraft trying to
21  take off in fields from over in Tucker and I can hear
22  it in Oakcliff.
23            Thank you very much.
24            MAYOR JENKINS: Thank you.  Next?
25            MR. ANDERSON: Stuart Anderson.  I raised my
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 1  hand on the last issue about the massage parlors.
 2            Does the ordinance have any provision in it
 3  for buying and selling those businesses; i.e., if we
 4  have seven and we're hoping to reduce them, can they
 5  just continue on by continually selling each other the
 6  businesses and is there a turnover that way?
 7            And to address Mr. Roche's GM development, I
 8  argued for protection.  The zoning that I was talking
 9  about, the PUD zoning, is for protection.  We seem to
10  be all of a sudden in a scramble, cobbling together
11  C-1 and M-1 in the GM plant area, and that just makes
12  my point:  that all of a sudden we've realized that we
13  need to change that zoning.  The PUD zoning would
14  indeed provide the defense or the legal defense for
15  our vision if something happened in there.
16            The other thing is the ethics, the direct
17  and indirect, our financial policy discussion with
18  direct and indirect is something that Murray and I
19  have butted heads with a little bit in discussion
20  earlier last year about the ethics ordinance, and that
21  was the directly or indirectly statement, and Mr. Weed
22  said that indirectly was simply out because everything
23  is indirectly affected.  I'm looking for clarification
24  on that.
25            So that selling the businesses and the
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 1  massage thing, seeing the dichotomy, I believe, in the
 2  ethics versus the -- the ethics ordinance versus the
 3  financial policy in particular, and I just wanted to
 4  mention that the PUD zoning would offer us some
 5  protection, some -- some vision.  Thank you.
 6            MAYOR JENKINS: Thank you.
 7            COUNCILMEMBER FLEMING: Mr. Weed, is the


 8  massage parlors grandfathered in?
 9            ATTORNEY WEED: Not per se.  Section 6-317,
10  Sale, Transfer, Change of Location:  Upon the sale,
11  transfer or relocation of a massage establishment, the
12  license therefor shall be null and void unless
13  approved as provided by Section 6-301 -- which I'll
14  get back to in a minute -- provided, however, upon the
15  death or incapacity of the licensee or a co-licensee,
16  any heir or devisee of a deceased licensee or any
17  guardian or an heir or devisee of a deceased licensee
18  may continue the business of massage not to exceed 60
19  days to allow an orderly transfer of the license.
20            And then under 6-301, I believe that
21  provides -- that's the general rules about granting a
22  massage establishment license generally, so --
23            MR. ANDERSON: Can it be sold?
24            ATTORNEY WEED: Well, I mean based upon what


25  I just read, I would say that the answer is no.
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 1            MR. ANDERSON: That's what I thought.  I'm
 2  just asking.
 3            And do you wish to address the ethics versus
 4  the financial ordinance?
 5            ATTORNEY WEED: That's up to the Council,
 6  Mr. Anderson.  I'm --
 7            COUNCILMEMBER ROCHE: I'm fine with it.  I


 8  don't know what the question is, frankly.
 9            MAYOR JENKINS: This is on the citizens
10  comments.
11            MR. ANDERSON: In the Ethics Ordinance last
12  year, it was very clear to me that the word
13  "indirectly" was taken out of the Ethics Ordinance.
14            In this financial statement today,
15  "indirectly" and "directly" were both included.  That
16  would seem to be a conflict by leaving "indirect" in
17  the financial policy and taking "indirect" out of the
18  ethics policy.
19            COUNCILMEMBER FLEMING: Well, maybe we can


20  address that since we tabled that particular item or
21  postponed it to another meeting.
22            COUNCILMEMBER ROCHE: Yeah.  We don't have a


23  new financial policy yet.
24            MAYOR JENKINS: Thank you, Stuart.
25            Next?
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 1            MS. KOONTZ: Quick announcement.  November
 2  10th, Tuesday, at 6:30 in this room we're going to
 3  have a Veterans Day event which the whole city is
 4  invited to.  The Kiwanis Club is putting it on, and I
 5  hope the Council, the Mayor and as many of y'all that
 6  want to come will come and celebrate the veterans that
 7  served our country and celebrate Veterans Day with us.
 8            Thanks.
 9                           - - -
10                        (Applause)
11                           - - -
12            MAYOR JENKINS: Thank you.
13            Anybody else?
14                           - - -
15                       (No response)
16                           - - -
17            COUNCILMEMBER SPANGLER: Motion to adjourn.


18            COUNCILMEMBER ROCHE: Second.
19            MAYOR JENKINS: Call the roll, please.
20            CLERK BLACKMON: Councilmember Alexander?


21            COUNCILMEMBER ALEXANDER: Yes.
22            CLERK BLACKMON: Councilmember Bates?
23            COUNCILMEMBER BATES: Yes.
24            CLERK BLACKMON: Councilmember Fleming?
25            COUNCILMEMBER FLEMING: Yes.
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 1            CLERK BLACKMON: Councilmember Pittman?
 2            COUNCILMEMBER PITTMAN: Yes.
 3            CLERK BLACKMON: Councilmember Roche?
 4            COUNCILMEMBER ROCHE: Yes.
 5            CLERK BLACKMON: Councilmember Spangler?
 6            COUNCILMEMBER SPANGLER: Yes.
 7            MAYOR JENKINS: Meeting adjourned.
 8                           - - -
 9      (Meeting adjourned at approximately 9:55 p.m.)
10                           -o0o-
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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 1                  C E R T I F I C A T E
   
 2  STATE OF GEORGIA]
   
 3  COUNTY OF DEKALB]
   
 4       I hereby certify that the foregoing transcript
   
 5  was taken down, as stated in the caption, and the
   
 6  proceedings were reduced to typewriting under my
   
 7  direction and control.
   
 8       I further certify that the transcript is a true
   
 9  and correct record of the evidence given at the said
   
10  proceedings.
   
11       I further certify that I am neither a relative
   
12  or employee or attorney or counsel to any of the
   
13  parties, nor financially or otherwise interested in
   
14  this matter.
   
15       This the 9th day of November, 2009.
   
16 
   
17                  _____________________________
   
18                        Theresa Bretch, CCR
   
19                        Permit No. B-755
   
20 
   
21 
                                            [SEAL]
22 
   
23 
   
24 
   
25 
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 1                  P R O C E E D I N G S
 2            MAYOR JENKINS: Meeting come to order.
 3            This is a special-called meeting on the
 4  items that were left over from the October 19th, 2009,
 5  Council meeting, and I want to call the roll, please.
 6            CLERK BLACKMON: Councilmember Alexander?


 7            COUNCILMEMBER ALEXANDER: Here.
 8            CLERK BLACKMON: Councilmember Bates?
 9            COUNCILMEMBER BATES: Here.
10            CLERK BLACKMON: Councilmember Fleming?
11            COUNCILMEMBER FLEMING: Here.
12            CLERK BLACKMON: Councilmember Pittman?
13            COUNCILMEMBER PITTMAN: Here.
14            CLERK BLACKMON: Councilmember Roche?
15            COUNCILMEMBER ROCHE: Here.
16            CLERK BLACKMON: Councilmember Spangler?


17            COUNCILMEMBER SPANGLER: Here.
18            MAYOR JENKINS: First item is Alcohol
19  Beverage Ordinance, Murray Weed.
20            ATTORNEY WEED: Mr. Mayor and Members of the


21  Council, this is the second appearance of this item on
22  your agenda.
23            Per your request, I had done a review of the
24  original alcohol beverage ordinance in light of a
25  police operation related to the same, and I had some
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 1  suggestions to make on the document.  And then at
 2  Councilman Bates' more specific request after looking
 3  at the first draft that I did which simply amended
 4  certain sections of the ordinance, I've done a
 5  complete rewrite of the ordinance from beginning to
 6  end.
 7            The ordinance in its current form is 78
 8  pages.  I think that you will find it's laid out very
 9  simply, very logically.  The first part of it deals
10  clearly with ordinances being required, what the
11  different categories you can get a -- pardon me --
12  licenses being required -- what the different
13  categories you can get a license in are, how much the
14  licenses cost, how to apply for a license.  And then
15  also we get into the permitting for employees who work
16  at licensed establishments.  Then the ordinance moves
17  on into what occurs if there is a disciplinary action.
18  It gets into renewal and then moves into taxation
19  issues.
20            I really wanted to present it to you in a
21  format where I wanted to give you an opportunity to
22  answer questions.
23            I have modified the fees from what are
24  currently in the original ordinance.  I sent you a
25  separate memo under a separate cover on that issue
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 1  alone on October the 16th just for your general review
 2  and did a compare-and-contrast comparing the previous
 3  fees to what I have proposed.  I am by no means
 4  married to any of the fees.  The maximum fee you can
 5  charge with the alcohol beverage realm is $5,000, so
 6  that is the maximum you could go.
 7            I'd like to particularly point out page 61
 8  and page 62 of the draft.  These are the sections that
 9  Councilman Bates and Councilman Fleming spent a good
10  bit of time on.  I elected to put in both options for
11  your consideration.  You are certainly not -- you're
12  not obligated to choose either one; we could come up
13  with a different penalty structure.
14            Right now in the existing ordinance if a
15  licenseholder essentially has two infractions, then
16  their license is automatically revoked.  Some of you
17  felt that was too harsh of a penalty; others of you I
18  think are fine with that penalty and that's perfectly
19  fine.  That's part of the legislative process.
20            In response to that consideration,
21  Councilmembers Bates and Fleming put forward two
22  charts to try to come up with a more arguably fair
23  way, more logical way of dealing with penalties.
24            With that, I really want to turn it over to
25  you to answer questions, and I will answer them as
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 1  they come up.  And if you want to make choices with
 2  regard to which of the penalty charts you prefer or if
 3  you've got a different idea, you can certainly talk
 4  amongst that -- about that amongst yourselves and come
 5  up with a plan.
 6            COUNCILMEMBER FLEMING: I'll start out.  I
 7  wanted to ask a question on page 8.  Item number 9, if
 8  I'm reading this correctly, you're requesting an up --
 9  not you, sir; I'm sorry -- the ordinance is requesting
10  an up-to-date membership list of all private clubs
11  that are serving spirits of any kind?
12            ATTORNEY WEED: That is correct.  That is --
13            COUNCILMEMBER FLEMING: Could you give me


14  the reasoning for that?
15            ATTORNEY WEED: Absolutely.  What the City
16  would want to do is to make sure that private clubs
17  aren't trying to use a license as a sham and that they
18  aren't actually a night club, for example, trying to
19  operate under the auspices of a fraternal organiza-
20  tion.  And if they are truly a fraternal organization
21  underneath the state law and the code, they should be
22  able to and they should certainly care enough to have
23  an accurate list of the membership.
24            COUNCILMEMBER FLEMING: So would this
25  membership list need to be updated yearly and given to
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 1  the City Clerk for --
 2            ATTORNEY WEED: Yes.
 3            COUNCILMEMBER FLEMING: -- her review or --


 4            ATTORNEY WEED: Just to have in case the
 5  police or whatever enforcement unit ever needed to,
 6  they could take the list and just go check it and see
 7  if that's accurate with the current membership.
 8            What you're trying to do with regard to
 9  alcohol beverage ordinances generally is --
10  historically, you've got more authority in the alcohol
11  beverage realm than you do most other regulations, and
12  the reason of course is organized crime and the
13  infiltration or the prevention of the infiltration of
14  organized crime into the alcoholic industry.  So
15  that's the reason behind it.
16            And that's relatively common language.  When
17  you have provisions that allow private clubs to sell
18  alcoholic beverages, it's pretty common to want to
19  know or have on record who the membership is.
20            COUNCILMEMBER FLEMING: This type of
21  verbiage or language was not in our previous
22  ordinance, however; correct?
23            ATTORNEY WEED: No, ma'am, it is not.  It's
24  language that I've used in other cities' alcohol
25  beverage ordinances, though, pretty regularly.
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 1            COUNCILMEMBER FLEMING: Okay.  And then on


 2  page 19, item number 2, this is another question I
 3  have.  "Licensees shall post a performance bond . . .
 4  one-and-a-half times the estimated highest monthly
 5  payment."  Is that verbiage in our current ordinance?
 6            ATTORNEY WEED: No, ma'am, it is not.  And
 7  once again, that's another -- that comes from my hard-
 8  fought experience litigating a number of alcohol
 9  beverage cases in both state and federal courts.
10            And I will -- Let me add this:  This
11  ordinance is what I would call a more firm or hard
12  ordinance as opposed to a more soft and liberal
13  ordinance, and that's certainly a -- that's obviously
14  the Council's ultimate decision about which direction
15  you want to go.
16            But this came out of a number of cases that
17  I dealt with in the city of Hapeville, for example,
18  where there they had an alcohol review board that made
19  initial recommendations to the mayor and council.  And
20  one of the members was in the used-car industry and
21  felt very adamantly that it would save time, expense,
22  and there would be a source of funds to go against if
23  an alcohol beverage unit was causing infractions of
24  the law, because at the end of the day, that's a cost
25  that the people of the city ultimately bear.
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 1            So that's -- that came out of my experience
 2  litigating those matters in other cities.  It's not in
 3  the current ordinance; it's certainly not required.
 4            COUNCILMEMBER FLEMING: So with this item in


 5  there, for the undeveloped properties that we have and
 6  also the businesses that are vacant, if an alcoholic
 7  -- if a restaurant selling malt beverage, wine and
 8  distilled spirits wanted to open up, the very thing
 9  they'd have to do, the permit, based upon what you're
10  proposing, is $5,000, and then plus one-and-a-half
11  times a surety bond on what their anticipated sales
12  would be?
13            ATTORNEY WEED: That is correct.
14            COUNCILMEMBER FLEMING: Are we not -- do you


15  not feel that we are not even suggesting for nice
16  restaurants to come in?
17            ATTORNEY WEED: Well, bear in mind,
18  Councilman, I don't have any feelings about it.  I
19  simply -- I always try to write the most conservative
20  ordinance I can write because the Council can always
21  make it more liberal if they choose to.  If it's too
22  harsh, I count on the Council saying that and pulling
23  it back from -- from where it is.
24            In my opinion, however, alcohol beverage
25  establishments are oftentimes -- they create a very
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 1  large burden on the police department and a very large
 2  burden of regulation and they also make a great deal
 3  of money, which is why they're so prevalent.  And
 4  therefore, it's one of those, you know, pay-to-play
 5  type of legislative directions.
 6            However, that's always up to the Council
 7  about whether -- if it's too harsh, I'm sure that you
 8  as a group will decide that and tone it down.
 9            COUNCILMEMBER FLEMING: Okay.  I have one


10  other question and then I'll open it up to the rest of
11  the Council.
12            On page 20, for the renewal of the employee
13  permit, I don't believe that you had mentioned the
14  renewal fee.  Is that an annual renewal fee that would
15  be needed for each employee that's -- You've got
16  administrative fee for application for employee permit
17  but then you've not mentioned a renewal fee for the
18  employee permit, so I wasn't sure whether we were
19  going to require them to have an annual renewal or
20  not.
21            ATTORNEY WEED: I think it would be -- I had
22  contemplated doing an annual renewal on the employee
23  permits as well because a lot can happen in a year
24  that might not otherwise get picked up.  However, with
25  that said, it's one of those things that's entirely up
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 1  to the Council.
 2            COUNCILMEMBER FLEMING: But as it's written


 3  right now, it's not in there.
 4            ATTORNEY WEED: What is not in there?
 5            COUNCILMEMBER FLEMING: A renewal for the


 6  employee permit.  There is a renewal in here for the
 7  administrative -- for the license or a renewal, it
 8  sounds like, of the applicant of the business but not
 9  of the server themselves.
10            ATTORNEY WEED: I need to flip over to the
11  server section.  That was what I contemplated.  I may
12  not have included that language in that section.  But
13  if we'll go on, I'll look at it while we're --
14            COUNCILMEMBER FLEMING: Those were my


15  questions.
16            ATTORNEY WEED: -- going forward.
17            COUNCILMEMBER BATES: Mr. Weed, I have a


18  number of them, and if any other Councilmember has a
19  comment, please feel free to interrupt and jump in as
20  I go through these.  I'll start with the definitions
21  on page 4 or page 3/page 4.
22            You define alcoholic beverage and then you
23  define malt beverage and then you define wine but you
24  don't define distilled spirits.  Should distilled
25  spirits be defined?
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 1            ATTORNEY WEED: I think -- and I'm certainly
 2  not in opposition to it being defined in any legal
 3  context.  That's fine.
 4            And regarding on page 3, brown baggage, is
 5  that also similar to corkage?  I know there are
 6  restaurants that allow you to bring in your own bottle
 7  of wine and they charge you a corkage fee.
 8            ATTORNEY WEED: That would be prevented by
 9  this ordinance.
10            COUNCILMEMBER BATES: Okay.  That's what I


11  needed to know.  Okay.
12            Moving on to page 9 -- and this is also
13  further back and I'll need to find the reference,
14  under "restaurant" definition, it defines that a
15  restaurant cannot be closed exceeding 14 days for a
16  period of remodeling in a single calendar year.  Can
17  you explain why that 14 days is there and not a longer
18  period of time?
19            ATTORNEY WEED: A court case that I was
20  involved in.  I was involved in an ordinance in
21  another jurisdiction where the owner of the on-
22  premises alcohol beverage facility was inactive for a
23  great deal of time; however, the ordinance in that
24  case didn't specify the time frame that they could be
25  inactive for or what they could be inactive for.
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 1            So the 14 days is, back to my football
 2  analogy, somebody decided it was a hundred yards; it
 3  could be more or less.
 4            But I do recommend that you make it clear
 5  that if you have an on-premises license, you should be
 6  a real restaurant.  I've encountered a number of
 7  places that would claim, you know, on-beverage [sic]
 8  rights to sell alcohol beverage -- beverages, but at
 9  the same time not truly be a restaurant and not
10  providing food sales.
11            COUNCILMEMBER BATES: But this is saying
12  that you can't shut down to remodel for excess of 14
13  days.
14            ATTORNEY WEED: Correct.
15            COUNCILMEMBER BATES: So if there was a
16  major renovation that was wanted or needed because of
17  fire, because of water damage, because it was, you
18  know, 30 years past due and it just needed to be, it
19  would need to be done within a 14-day period.
20            ATTORNEY WEED: That is correct.
21            COUNCILMEMBER BATES: Is that 14 calendar


22  days or 14 business days?
23            ATTORNEY WEED: It's 14 -- it's a calendar
24  year and it's 14 days by calendar, not business days.
25            COUNCILMEMBER BATES: Okay.  We'll need to
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 1  address that.
 2            ATTORNEY WEED: And once again, I really
 3  don't --
 4            COUNCILMEMBER BATES: Sure.
 5            ATTORNEY WEED: -- I have no legal advice
 6  with regard to the amount of time but I definitely
 7  think you should have a time frame in there to specify
 8  why they're closed and what they're doing while
 9  they're closed.
10            COUNCILMEMBER BATES: Sure.
11            On page 12, under number 4 you've got
12  combination malt beverage and wine but you don't
13  include wine and distilled spirits as an option.
14            ATTORNEY WEED: I thought that I had covered
15  every different grouping.  I will go back and look on
16  that.  My intention was to include beer, wine,
17  distilled spirits, beer and wine, et cetera,
18  et cetera.  So I mean I'll go back and check the list,
19  and if I've missed one, that's just I missed one.
20            COUNCILMEMBER BATES: If you could; thank


21  you.
22            ATTORNEY WEED: Okay.
23            COUNCILMEMBER FLEMING: Mr. Bates, isn't


24  that number 5 --
25            ATTORNEY WEED: I thought it was in there,
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 1  though.
 2            COUNCILMEMBER FLEMING: -- that you're
 3  referring to?
 4            COUNCILMEMBER BATES: Yes, it would be --


 5  I'm sorry it would be -- yes, number 5, yes.
 6            I think there should be another option for
 7  wine and distilled spirits as two independent -- or
 8  that combination.
 9            COUNCILMEMBER ROCHE: So they can sell wine


10  and whisky but not beer.
11            COUNCILMEMBER BATES: If they chose.
12            ATTORNEY WEED: If they elected to.
13            COUNCILMEMBER BATES: Right.
14            Going to page 29, Section 3-7 (a), "Fees are
15  paid on a calendar year, January 1 to December 31...
16  No fee shall be prorated."
17            So if we get a restaurant that wants to open
18  up on October 1st and sell all three, they would be
19  responsible for the $5,000 permit on October 1st and
20  then they would be responsible for another five
21  thousand on November 15th for the subsequent calendar
22  year; is that --
23            ATTORNEY WEED: According to this draft,
24  that is correct.  You can always do something
25  different.
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 1            COUNCILMEMBER BATES: Just want to make sure


 2  I was correct.
 3            And if any other Councilmembers want to jump
 4  in, like I said, I have a number.
 5            COUNCILMEMBER ALEXANDER: Was there a


 6  particular reason that you did not have a difference
 7  between Monday through Saturday and an additional
 8  charge to serve on Sunday? because, to me, serving on
 9  Sunday, that's -- that's an additional premium.
10            ATTORNEY WEED: In my mind, I was trying to
11  simplify rather than complicate, and after you paid
12  the rate, my attitude was the business ought to be
13  allowed to do what they need to do to make money.
14            I don't know.  If you're asking me, do I
15  think legally could you differentiate between Sunday
16  sales and other sales during the week and charge more
17  for Sunday sales, probably yes.  However, if the
18  community has already elected to allow Sunday sales,
19  which we have, that's a little harder to defend.
20            So can we do it?  Probably yes.  Should we
21  do it?  I don't know that that's worth differentiating
22  between the two, because bear in mind, you know, you
23  have an on-premises license, you have an on-premises
24  license for all purposes, and that's the most
25  expensive license you can get.
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 1            COUNCILMEMBER PITTMAN: On the 14 days, is


 2  there anything we might could incorporate into that in
 3  the event that they are doing remodeling?  14 days is
 4  not very long.
 5            ATTORNEY WEED: Yes.  The 14 days does --
 6  The concept is of course that you have to send written
 7  notice to the City Clerk.
 8            COUNCILMEMBER PITTMAN: Right.
 9            ATTORNEY WEED: And of course the idea
10  behind that is that would trigger some sort of
11  response to make sure that, you know, you were doing
12  what you say you were doing.
13            It would be very easy to add a provision
14  that, you know, with approval of the -- you know,
15  based upon some application to the City Clerk, if it
16  is deemed that you need more time, then you come to --
17  you'd seek that from the Mayor and Council.  That's a
18  quick thing to do.
19            COUNCILMEMBER PITTMAN: Okay.
20            ATTORNEY WEED: And legal.  Perfectly legal.
21            COUNCILMEMBER PITTMAN: I mean I personally


22  would feel more comfortable with that because 14 days
23  is not a long time if you're doing a complete renova-
24  tion on something.  I mean that's just --
25            COUNCILMEMBER ROCHE: It might be well as we
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 1  go through this if we hit issues like this, to just go
 2  ahead and make motions and vote them up or down,
 3  because otherwise we'll discuss them now, and then
 4  maybe we'll come back later, and we'll come back
 5  later, and we may not ever actually decide what to do,
 6  you know.
 7            So sometimes -- I know that we've done this
 8  before.  We'll take things item by item and actually
 9  vote on it, and that way, we get something settled and
10  can move on, because I have questions, frankly, and
11  concerns about some of the items that have already
12  been brought up as well as some other items.
13            COUNCILMEMBER BATES: I don't have a
14  preference either way.
15            COUNCILMEMBER ROCHE: Because we're bringing


16  up questions but we're not -- we're not arriving at
17  answers I guess is my point.
18            COUNCILMEMBER PITTMAN: Well, I don't have a


19  problem making a motion to --
20            MAYOR JENKINS: Well, how -- excuse me.  How
21  will you deal with the people that need to speak?
22            COUNCILMEMBER ROCHE: Well, that's a good


23  point.  I mean I did -- I don't have wireless.  Was
24  this on the web so citizens could look at this
25  beforehand?
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 1            MR. HAEBERLIN: I don't know.
 2            COUNCILMEMBER BATES: I would actually like


 3  to go through the whole thing, because this is going
 4  to be -- I think we're going to make some substantial
 5  changes to this.  So I'd like to get through the whole
 6  thing and provide Mr. Weed with an opportunity to make
 7  some adjustments based upon comments and conversations
 8  up here before we start making motions.  I think
 9  that's probably the best thing since this is the first
10  time that we've had a chance to discuss it publicly,
11  because there may be things down further in that will
12  be conflicted if we vote to change something up front.
13  So that would be my preference.
14            COUNCILMEMBER ROCHE: Well, if we're going


15  to ask Mr. Weed to change things, then we probably
16  should decide what it is we want him to change and
17  what we're going to change it to.
18            COUNCILMEMBER BATES: Agreed, but I want


19  to --
20            COUNCILMEMBER ROCHE: Okay.
21            COUNCILMEMBER BATES: I think there's some


22  potential conflicts later on that I want to try to
23  avoid.
24            I want to hop to page 26.  And I apologize
25  if this is not the first instance, Mr. Weed, but it
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 1  looks like, if I'm ready this correctly, that City
 2  Council will start making decisions on who gets
 3  alcohol occupation tax licenses.  Is that correct?
 4            ATTORNEY WEED: Well, let's differentiate.
 5  Everyone's got to pay occupation tax, period.
 6            COUNCILMEMBER BATES: Right.  So --
 7            ATTORNEY WEED: And then some --
 8            COUNCILMEMBER BATES: -- it should be an
 9  alcohol license.
10            ATTORNEY WEED: Only some people have to get


11  a license in addition to paying occupation tax.
12            COUNCILMEMBER BATES: Right.
13            ATTORNEY WEED: The whole concept of a
14  business license, burn it from your memory.  It
15  doesn't exist.
16            COUNCILMEMBER BATES: I apologize for the


17  erroneous language.
18            So it appears to me that City Council will
19  start approving who receives an alcohol beverage
20  license; is that correct?
21            ATTORNEY WEED: That is correct.
22            COUNCILMEMBER BATES: And the reasoning for


23  that versus having it approved by staff based upon the
24  permit and application process is?
25            ATTORNEY WEED: I just assumed that the
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 1  Council would want to have authority to do that.
 2            COUNCILMEMBER BATES: How would --
 3            ATTORNEY WEED: In my mind -- and alcoholic
 4  beverages are essentially a mind-altering drug, and
 5  what you are doing is -- and because they're a mind-
 6  altering drug and because of the history of organized
 7  crime being involved with the alcohol beverage
 8  industry, I had assumed that the Council just wanted
 9  to have that authority.
10            Would it be legal for you to delegate that
11  authority to some other entity or person?  Absolutely.
12            In my experience with this Council, I
13  haven't known you to want to do that, so I assumed
14  that you'd want to have the authority up there at the
15  table rather than at staff level.
16            COUNCILMEMBER BATES: How would -- Thank


17  you.
18            ATTORNEY WEED: But you can.
19            COUNCILMEMBER BATES: How would that impact,


20  then, an appeal process? because if there's a staff
21  appeal or if there's a staff decision that denies them
22  some stage, the Council is the appealing authority.
23  If we deny based upon whatever reason, does then that
24  automatically jump it up to a litigation standpoint?
25            ATTORNEY WEED: Frankly, it's the same kind
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 1  of situation you have in most everything else you do
 2  with regard to a zoning decision.
 3            The answer to your question is -- it's
 4  basically yes, but it's no different than how you
 5  would handle a zoning case, because bear in mind, you
 6  know, the Planning Commission only gives a nonbinding
 7  recommendation anyway.  So if Mr. Haeberlin makes --
 8  and I'm about to single out Mr. Haeberlin, but if he
 9  makes a zoning decision that an applicant is aggrieved
10  of, that is appealed to -- we don't have a zoning
11  board of appeals.  There's no intermediary step.  That
12  goes straight to the Mayor and Council.  So I just did
13  the same thing with regard to this.
14            Some communities have an alcohol review
15  board as an intermediary step.  Some communities have
16  a zoning board of appeals as an intermediary step.
17  They're not required, but you can do that.
18            COUNCILMEMBER FLEMING: But if they -- the


19  applicant has purchased a business that's clearly
20  zoned, which can accommodate a restaurant for -- a
21  restaurant, and they so choose to sell by the glass on
22  the premises, all three of them, whatever, then their
23  next step is to go through the application for the
24  background check.  Why would it come to us to
25  determine whether we want them to sell alcohol or not?
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 1            ATTORNEY WEED: Well, ultimately the license
 2  -- you could create a license structure where if a
 3  person passed their background check, they auto-
 4  matically get a license.  I would never recommend any
 5  of my clients to ever do that because there's a lot
 6  more -- Any more than I'd recommend to you that if a
 7  person meets the zoning, that you automatically grant
 8  a massage parlor license.
 9            Alcohol, massage, escort services, fortune
10  tellers, the state law is very clear that, you know,
11  certain businesses are allowed -- that the govern-
12  ment's allowed to have extra scrutiny on them; and the
13  reason, frankly, is because in certain businesses
14  historically there have been more abuses than in other
15  businesses.
16            That doesn't make it -- that's not right,
17  it's not wrong; it's just a statement of fact.  There
18  are lots of alcohol businesses that are wonderful and
19  never have a problem, but historically there have been
20  more that have had problems.  So you're allowed to do
21  it.
22            Now, once again, can you create a legally-
23  binding system where you don't -- it never comes to
24  Council?  Sure you can.  I can draft an ordinance; it
25  would be legal.  I don't recommend you do that, but I


Page 24


 1  can write it.
 2            COUNCILMEMBER BATES: But that's what's
 3  happening now.
 4            ATTORNEY WEED: Well, it's -- it's a bit of
 5  a hybrid, but I think the answer to your question
 6  generally is yes.
 7            And I think there's been less scrutiny --
 8  The scrutiny that we have now is on the front end with
 9  regard to the background check and then essentially if
10  something bad happens later on.  So there is more
11  regulation up front here in an effort to prevent
12  things from happening at the back end, the idea being
13  if you have very high standards at the beginning, that
14  people who might be a problem will be filtered out at
15  the beginning and it'll save you enforcement effort
16  later.
17            COUNCILMEMBER FLEMING: Well, the process of


18  that would be a prospective business coming into
19  Doraville sees a property they would like to purchase
20  to open a restaurant.  They would have to jump through
21  so many hoops before they could even determine whether
22  they really wanted to buy the property or not, because
23  if we didn't -- Council did not make a decision that
24  we were going to give them an alcohol permit, their
25  choice would be not to purchase the property.
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 1            ATTORNEY WEED: Yes, ma'am.  And that's the
 2  American way.
 3            COUNCILMEMBER FLEMING: They would have to


 4  do all the --
 5            ATTORNEY WEED: That's due diligence.
 6            COUNCILMEMBER FLEMING: They would have to


 7  do all the permitting fees, is that correct? the
 8  application fees and so forth?
 9            ATTORNEY WEED: Well, what they would do --
10            Let's change the scenario just a little bit.
11  Most likely what would happen would be an entrepreneur
12  would take a look at doing their -- doing their due
13  diligence, would get a copy of the ordinance, they'd
14  get a copy of the zoning ordinance and they'd go take
15  a gander at the land.  After they got to the land,
16  they would look at the building.  Would the building
17  meet their needs as is or would they have to do some
18  changes to the building?, does it have a kitchen that
19  could be approved by the health department or not?,
20  those basic things.  And then they would check the
21  zoning and find out if they could meet the zoning for
22  the business or if they wanted to, you know, change
23  the zoning.
24            Now, bear in mind, even if they don't meet
25  the zoning, they could always apply to get the zoning
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 1  changed.  So that's a risk that's out there.  Whether
 2  or not they have to change the kitchen is a risk
 3  that's out there.  So there's always opportunity cost
 4  involved whenever you start something new.  And some
 5  businesses succeed and some fail, and the ones that
 6  fail, then you're out the money.
 7            So I would say to you, you know, is it
 8  legal?  Absolutely.  Is it fair?  That's a deter-
 9  mination for the Council.  But at the same time, most
10  sophisticated business people will try to examine all
11  the opportunity costs up front and know that they have
12  to do their due diligence.  They might find a perfect
13  location but it doesn't meet the distance standards
14  that are provided by state law, and after they -- they
15  might not know that until after they do a survey but
16  they've already got, hopefully, just a contingency
17  contract on the property.
18            But one of the contingencies in the
19  contract, if I'm the lawyer, will always be if the
20  survey distances don't make it, if the zoning isn't
21  right, if I can't get a license from the Council, our
22  contract's done.  And if people aren't smart enough to
23  do that, if they don't protect themselves enough to do
24  that, I don't think the government should lend them
25  the extra hand to do that.  Sooner or later, they got
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 1  to be responsible for themselves.
 2            COUNCILMEMBER ROCHE: I'm with Councilwoman


 3  Fleming on that in that I feel like if we have 78
 4  pages of requirements and I want to open an Outback
 5  over at the GM property, I ought to be able to say,
 6  "Well, as long as I meet these requirements, you know,
 7  as long as none of my people have been arrested, as
 8  long as I meet these very high standard of background
 9  checks and everything, then unless there's something
10  really, really strange, I should be able to get my --"
11  Just like a zoning law, you know; if that's what the
12  zoning says -- you've been talking about zoning --
13  "Here's this plot, these are the things I can do.  As
14  long as I meet the zoning law, I get my permit."
15            ATTORNEY WEED: I don't have -- That's a
16  philosophical decision on the Council.  But since
17  we're comparing it with zoning, we do have conditional
18  uses for some businesses and not for others because we
19  want to have -- "we" as in you -- want to have more
20  scrutiny over them than others.  So it isn't -- it
21  isn't always necessarily, you meet the zoning, you get
22  it.  Sometimes you meet the zoning and you have to get
23  a conditional use.
24            So can you do it and just say up front, if
25  you meet the basic standards and you pass the
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 1  investigation, that it doesn't come back before you
 2  unless there's a problem?  Sure you can.
 3            COUNCILMEMBER BATES: Well, I guess I'm
 4  trying to get a sense of if they pass the background
 5  check and if the zoning is allowed and if the distance
 6  requirement is there and everything is okay, what
 7  grounds would we have?  Is there a set of criteria
 8  that the Council would use to deny or could we just
 9  say no without reason?
10            ATTORNEY WEED: No.  Those are the criteria.
11            COUNCILMEMBER BATES: But -- but if --
12            ATTORNEY WEED: The criteria would be,
13  though, the criteria set out in the ordinance.
14            COUNCILMEMBER BATES: But if it's already
15  been processed through by staff, are we not just then
16  rubber-stamping what's already been approved?
17            ATTORNEY WEED: Well, I've gotten the
18  impression from the Council, based upon my dealings,
19  that you are very interested in public input and
20  public hearings and that type of thing.  So you could
21  -- you'd still -- it's been my experience you'd still
22  want to have the public-input process to have a
23  hearing, have a meeting where you make a decision so
24  that maybe someone in the audience comes up and says,
25  "Oh, I know that guy and he's a complete ratfink
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 1  because he had a business over in, you know, Decatur
 2  that, you know, was nothing but a, you know, sex
 3  shop."  And you know -- but if you don't have that,
 4  then you're never going to have that type of
 5  information, so --
 6            And that's okay, because maybe that person,
 7  it's just their opinion and their thoughts, and
 8  they're not worthy to be heard -- I don't know; that's
 9  your decision -- because if it didn't equate to an
10  offense, maybe you don't want to know that infor-
11  mation.
12            But there is that element of it, too, that
13  when you are approving the sale of a mind-altering
14  substance, most communities I'm involved with want to
15  be more strict than less strict.
16            But that's always a choice.  It's always up
17  to the Council.  I can write it either way and I can
18  make it legal either way.
19            COUNCILMEMBER SPANGLER: Seems to me like if


20  the background check is done properly, then you don't
21  have those kind of things to worry about.
22            ATTORNEY WEED: In my experience having done


23  this, my professional opinion on this would be I think
24  it's better to make it more difficult up front than
25  easier up front and it will save you time, energy and
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 1  money and police man-hours later on.  That's my
 2  opinion based upon my experience.
 3            That isn't my decision to make, though.  I'm
 4  just giving you the best advice I can give.
 5            COUNCILMEMBER ROCHE: And I know at the


 6  beginning we started talking about penalties.  I could
 7  have sworn -- and again, I don't have wireless so I
 8  can't look it up.  But I could have sworn we had a
 9  Council meeting where we went through and made motions
10  and voted on a new set of penalties where we said
11  first 15-day -- first one was a 15-day suspension but
12  they could appeal, and you know, I thought we laid all
13  this out.
14            ATTORNEY WEED: I don't recall it happening
15  exactly like that.  I mean I -- what I recall
16  occurring was you asked me...
17            I came to you with some advice with regard
18  to parts of the existing ordinance that I thought are
19  problematic.  You assigned me the tax of fixing those
20  parts.  I came back with a complete ordinance that did
21  that, and it was essentially suggested to me that I
22  write another ordinance making -- trying to make the
23  entire thing simpler and easier to understand.
24            COUNCILMEMBER ROCHE: Well, this is in
25  response to we had a police undercover operation
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 1  where, you know, some people were not carded, and
 2  served and all that, and then we had a whole list of
 3  people that were -- businesses that were facing going
 4  out of business because it was like 30 days'
 5  suspension mandatory and all that.
 6            And it was at that meeting, I believe, I
 7  could have sworn we made motions, we --
 8            COUNCILMEMBER BATES: Mr. Roche, I'm
 9  absolutely in agreement with you.  I have in my head
10  that we did resolve the --
11            COUNCILMEMBER ROCHE: Exactly.
12            COUNCILMEMBER BATES: -- the penalty.
13            COUNCILMEMBER FLEMING: The penalty
14  ordinance that I'm aware of that we actually voted on
15  was correcting the $1,000, and at that same time --
16  And that was on 8/17.  It was item number 7.  But at
17  that same time, we were discussing, Mr. Bates, yours
18  and my illustration of the chart, and I believe that
19  we did make a decision on the chart, but I think both
20  choices are now listed on pages 61 and 62, that we now
21  again need to make a decision on in this particular
22  ordinance.
23            COUNCILMEMBER ROCHE: Well, again, I feel


24  like --
25            ATTORNEY WEED: My recollection based upon
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 1  what I have here in my file is that I presented to the
 2  Council on August the 17th of 2009 a draft ordinance
 3  that was limited to the provisions that I felt were
 4  legally problematic.  The Council did not pass that
 5  ordinance, based upon my memory.  If they did, we'll
 6  be glad to go back and check the minutes, I mean.  I
 7  just don't recall that.
 8            COUNCILMEMBER FLEMING: I think this was


 9  just -- just one where we were correcting it from
10  fifteen hundred to one thousand, back to the one
11  thousand because we were not allowed to do -- I stand
12  to be corrected, but we had earlier this year --
13            ATTORNEY WEED: The misdemeanor, that would


14  be --
15            COUNCILMEMBER FLEMING: -- or something.


16  Yes, exactly.  The fine, and we could not be greater
17  than a thousand dollars, you said.
18            ATTORNEY WEED: And of course that was --
19  and that was quite some time ago, and we certainly did
20  that.
21            COUNCILMEMBER FLEMING: Correct.
22            ATTORNEY WEED: That's Section 1-12 of the
23  ordinance and that's been corrected for some time.
24            COUNCILMEMBER BATES: Yeah.  I distinctly
25  recall us addressing and resolving the penalty clause
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 1  that night because we did have the two strikes and
 2  you're out --
 3            COUNCILMEMBER ROCHE: Right.
 4            COUNCILMEMBER BATES: -- and we resolved --


 5  I'm very clear in my head that we resolved it that
 6  night, but if the Clerk can check the minutes and get
 7  that to you.
 8            I'm going to move on to on page 26,
 9  Subsection (c), the list of the ten-year items that
10  will disqualify you and compare that to the next page,
11  (d), the two year.  I'm looking specifically at
12  (d)(13), illegal drug offenses or improper use of
13  prescription drugs; compare that to (c)(5),
14  possession, distribution or sale of illegal narcotics
15  or alcoholic beverages.
16            Walk me through where those two differ.
17            ATTORNEY WEED: Misdemeanor, marijuana less


18  than an once.  Do you want to punish a potential
19  server to the same category or degree that you want to
20  punish someone who's a meth distributor?
21            COUNCILMEMBER BATES: So the key word is


22  "narcotics" versus "drug."
23            ATTORNEY WEED: Well, the key word is
24  misdemeanor.  If you'll -- if you'll --
25            The two sections deal with two different
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 1  things entirely.  Subsection (c) --
 2            COUNCILMEMBER BATES: Got you.  Okay.  I'm


 3  with you.  I missed that part.
 4            So I'll skip down to number 18 which is
 5  identity theft.  To me, if you've got a server that's
 6  taking credit cards and they have a conviction of
 7  identity theft, that is problematic.  Is there a way
 8  we could move that one over to the ten-year list?
 9            ATTORNEY WEED: Yes.
10            COUNCILMEMBER FLEMING: What about forgery,


11  too?
12            COUNCILMEMBER ROCHE: Forgery?  Good point.


13            COUNCILMEMBER FLEMING: Yes.  Forgery?


14            COUNCILMEMBER BATES: Yeah.  I had that
15  marked, and because there aren't that many people that
16  use checks but I guess you could still forge a
17  signature.  I'm open to moving that one.
18            COUNCILMEMBER ROCHE: Well, any kind of


19  credit card offense.
20            COUNCILMEMBER ALEXANDER: I started to say


21  -- maybe Captain Atkinson or Captain Brown can address
22  this question -- if someone clones your credit card or
23  your bank card, is that considered forgery?
24            CAPTAIN ATKINSON: Absolutely.
25            COUNCILMEMBER ALEXANDER: It is?
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 1            CAPTAIN ATKINSON: It's financial
 2  transaction card fraud.  If it's using a credit card,
 3  you don't even have to have the actual card.  You can
 4  just use the number.
 5            COUNCILMEMBER ROCHE: Right.
 6            CAPTAIN ATKINSON: It would be financial
 7  transaction card fraud.
 8            COUNCILMEMBER BATES: And that's different


 9  than identity theft.
10            CAPTAIN ATKINSON: Yes.  It's a different
11  charge.
12            COUNCILMEMBER BATES: I would like to move


13  that over to the 10-year if we can as well.
14            ATTORNEY WEED: While there's a break in the
15  questioning, in answer to Councilman Fleming's
16  question, Councilman, if you'll take a look at page
17  24, Subsection (h), an employee permit may be valid
18  for one year, the employee permit may be renewed,
19  blah-blah-blah, so there is a -- there's a renewal of
20  one year in there on that.
21            COUNCILMEMBER FLEMING: All right.  But we


22  weren't listing the fee for the renewal for them is
23  what I was getting at.
24            ATTORNEY WEED: Oh, okay.  Well, I had
25  naturally assumed it would be the -- the fee listed,
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 1  but --
 2            COUNCILMEMBER FLEMING: Another hundred


 3  dollars?
 4            ATTORNEY WEED: Right.  But I can -- I can
 5  verify that.
 6            COUNCILMEMBER FLEMING: We'll go back to


 7  what we were just discussing about moving the offenses
 8  over to the 10-year, and then we'll go back to that
 9  one if you don't mind.
10            COUNCILMEMBER BATES: And I'm done with that


11  section.
12            COUNCILMEMBER ALEXANDER: So should we


13  include financial card transactions, Mr. Weed, or
14  rephrase that some other way?
15            ATTORNEY WEED: I would turn to the Police
16  Department and say --
17            You know, the words I have here are words
18  that are -- some of them are actually crimes under
19  Title 16 of the state law but some of them are just
20  common parlance for, you know, things in a broad
21  range.
22            If you care to be more specific, I can just
23  work with the Police Department and list the particu-
24  lar offenses by code number.  I wanted to capture as
25  much -- as many possible offenses that are out there,
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 1  so I used the term "gambling" instead of, you know, 16
 2  whatever it is and narrowing it down.  But the answer
 3  to your question is I can do it either way.
 4            COUNCILMEMBER BATES: If that would fall
 5  under forgery, I'm comfortable with leaving it as a
 6  kind of a global term versus more specific.  I think
 7  that captures more possible offenses.
 8            Would cloning a bank card fall under the
 9  lump terminology of forgery?
10            CAPTAIN ATKINSON: No.  That would be a
11  fraud.  That would be financial transaction card
12  fraud.
13            A forgery would be presenting a writing;
14  i.e., a check.  I don't know if any of these --
15            It's uttered and delivered --
16            COUNCILMEMBER ROCHE: Right.
17            CAPTAIN ATKINSON: -- with someone else's
18  name.
19            COUNCILMEMBER BATES: Okay.  So if you
20  falsely sign a credit card slip, that's forgery, but
21  if you clone a bank card and use it online, that's the
22  transaction fraud.
23            CAPTAIN ATKINSON: No.  If they have a -- if
24  they have a credit card that belongs to somebody else
25  and they sign it, they're purporting themself as that
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 1  other person.  That's financial transaction card
 2  fraud.
 3            COUNCILMEMBER BATES: And that's different


 4  than forgery.
 5            CAPTAIN ATKINSON: Yes.
 6            COUNCILMEMBER BATES: Okay.  If we could add


 7  financial transaction card fraud and forgery to the
 8  10-year.
 9            COUNCILMEMBER ROCHE: I have a couple quick


10  ones.
11            On page 16, number 14, they have to produce
12  the or provide the amount of rent paid for the
13  building and the manner in which it's paid, to whom
14  it's paid and intervals and all that.
15            I guess my first question would be what if
16  that changes somewhere during the middle of the year.
17  I'm just not sure I understand why this would be here.
18  What's our value in knowing what they paid for rent?
19            ATTORNEY WEED: The prevention of the
20  infiltration of organized crime into these businesses.
21  You want to know as much as you can up front about
22  where the money came from to get the money to pay the
23  rent, who they're renting from, where the facility is
24  located with regard to the distances.
25            By making someone actually have to answer
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 1  and put on a piece of paper subject to 16-10-20 which
 2  makes it a felony to lie to the government, you're
 3  trying to ferret out sham operators and prevent
 4  organized crime from infiltrating into the business.
 5            COUNCILMEMBER ROCHE: And we won't find


 6  those people by doing background checks.
 7            ATTORNEY WEED: No, sir.  In my opinion, you
 8  won't.
 9            COUNCILMEMBER ROCHE: Okay.
10            ATTORNEY WEED: That won't be enough.
11            COUNCILMEMBER ROCHE: Because the next --


12            ATTORNEY WEED: You're going --
13            COUNCILMEMBER ROCHE: -- one says --
14            ATTORNEY WEED: -- to want to know --
15            COUNCILMEMBER ROCHE: -- fingerprints must


16  be processed through and found negative.
17            ATTORNEY WEED: Well, bear in mind the
18  oldest -- one of the oldest rules of law enforcement
19  is follow the money.  You can always get someone to
20  clean a record and pay them under the table or
21  threaten their mother, et cetera, to get them to do
22  something.  There's always ways to get good people to
23  do bad things via coercion.  But if you follow the
24  money, that's a little harder to clean up and to hide
25  in my opinion.
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 1            COUNCILMEMBER ROCHE: Well, number 16,


 2  fingerprints must be processed and found negative.  I
 3  assume "found negative" means --
 4            ATTORNEY WEED: Negative of any offense.
 5            COUNCILMEMBER ROCHE: Okay.  And over on


 6  page, I think it was 23, letter (d), While on duty,
 7  person will have an employee permit on their person,
 8  versus like up on the wall?
 9            ATTORNEY WEED: Right.  That's --
10            COUNCILMEMBER ROCHE: I just don't see, you


11  know, walking around with a big old --
12            ATTORNEY WEED: And that's another one of
13  those things that many councils seem to focus on and
14  have different opinions about.  I've had some clients
15  who definitely insisted and wanted that the identifi-
16  cation be on the individual server's person.
17            And one example where this works
18  practically.  Let's say that the police do a raid at a
19  night club.  They're going to want to be able to
20  differentiate very quickly who's staff and who are
21  customers, and they're also -- and so they can divide
22  those people up and try to figure out who is who and
23  what's what.  And I've lived through that experience a
24  couple times in raids.  So that's one of the reasons
25  for doing it but it's not required.
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 1            COUNCILMEMBER ROCHE: You shouldn't hang out


 2  at those kind of --
 3            ATTORNEY WEED: Well, you know.
 4  Fortunately, I was able to escape every time, but --
 5            COUNCILMEMBER ROCHE: I just don't know if


 6  I'm comfortable with the idea of making them display
 7  it on their person.  I mean if there was a problem, I
 8  could see it, but --
 9            ATTORNEY WEED: You'll notice that what I
10  did was I took a compromise position because this
11  issue's come up in other places, which was -- that's
12  why you're allowed to get two permits; you know, one
13  badge --
14            COUNCILMEMBER ROCHE: I understand.
15            ATTORNEY WEED: -- that would be there that
16  if you forgot your badge, then the manager could give
17  you the badge for the night and turn it back in, and
18  the police could find it and look at the badges.  But
19  the other thing would be that you'd still be required
20  to wear it.
21            But that's purely a whatever is -- some
22  communities want to take a harder line about these
23  things and some don't.
24            COUNCILMEMBER FLEMING: So will the appli-


25  cation fee for that server cover the cost of the
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 1  fingerprinting as well as the background check and the
 2  laminated card that we're asking them to wear?  Would
 3  that have their photo on there as an identifier as
 4  well?
 5            ATTORNEY WEED: Correct.  It would be very
 6  similar to -- The Police Department as I understand it
 7  has already got the equipment to do this.  It would be
 8  similar to the truck identification.  So it wouldn't
 9  be an outlay of additional equipment, that I know of.
10  But even if it were, whether it covers the true cost
11  of it or not, I do not know.  Do I think you can
12  recover that true cost?  You can.  That's something
13  that we need to talk about tonight and get back with
14  the police and they'll tell us what the true cost is.
15  If the fee that I presented doesn't cover it, then we
16  ought to up it, or if it's too much, we could lower
17  it.  I doubt it'll be too much, though.
18            COUNCILMEMBER BATES: On page 33, Subsection


19  (f), "No license shall issue for less than a calendar
20  year, or remainder thereof, except as otherwise
21  provided in this chapter," but I didn't see in Section
22  3-18 where you could grant a license for less than a
23  calendar year.  So if someone were to come in and
24  apply for an alcohol license in August, if I'm reading
25  this correctly -- and it's entirely possible that I'm
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 1  not -- Subsection (f) would deny them a partial.
 2            ATTORNEY WEED: No.  No, sir.  That's --
 3            COUNCILMEMBER BATES: And I --
 4            ATTORNEY WEED: -- not what it says.
 5            COUNCILMEMBER BATES: Okay.  Correct me.


 6            ATTORNEY WEED: Okay.  It's kind of -- it's
 7  fancy lawyer-speak, but you'll notice that "except as
 8  otherwise provided in this chapter."
 9            The idea is that you're -- you're competing
10  with two different ideas.  One, every license is a
11  privilege and not a right with regard to the alcohol
12  beverage industry, so that's tabula rasa.  That's the
13  very point of beginning.  And since it's a privilege
14  and not a right, you have to have language in there
15  that indicates what period of time is the license good
16  for, but at the same time, it's not really good for
17  that period of time.
18            In other words, there's been a whole line of
19  cases where the alcohol beverage industry has argued
20  that I only have to come in once a year and get a
21  calendar-year license or a 12-month year license or
22  however you do the time frame, and after I come in and
23  you grant me that license and you've looked at my
24  background and I've had a hearing, then I have a
25  property interest in the license, which is not the
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 1  case.
 2            So in order to avoid this kind of consti-
 3  tutional argument, that language is in there to
 4  essentially hedge.  What it means is that, you know,
 5  if you have -- the license is intended to be for a
 6  calendar year or whatever subpart thereof if you come
 7  in during the middle or some other part of the year,
 8  one day before, and then it also includes -- the
 9  language indicates that even with all of that, you
10  don't have a property interest in the license.  That's
11  the intention of the language.
12            COUNCILMEMBER BATES: So when it's referring


13  to the chapter, is it all of Chapter 3 or Section 3
14  or --
15            ATTORNEY WEED: That is correct.
16            COUNCILMEMBER BATES: Okay.  Got it.
17            ATTORNEY WEED: The chapter is the entire
18  chapter.  The way our ordinance book is done, it's
19  done in chapters and then it's done in articles.
20            COUNCILMEMBER BATES: I'm good.  Thank you.


21            Moving to page 36, Subsection (b) --
22            COUNCILMEMBER FLEMING: I'm sorry,
23  Mr. Bates.  I didn't hear you.
24            COUNCILMEMBER BATES: Subsection (b), B as


25  in boy.
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 1            Blank line obviously to list the number.  If
 2  we go with the hundred city residents and the 2000
 3  census -- which is what, 9800? -- that would mean 98
 4  alcohol licenses?
 5            ATTORNEY WEED: Once again -- and literally
 6  it's blank because it's a placeholder -- you'll
 7  decide.  Some communities want to have some kind of
 8  population base.  Some don't want to have any kind of
 9  limitation at all.
10            COUNCILMEMBER BATES: Do we have any idea


11  how many current alcohol licenses we've got?
12            CLERK BLACKMON: I'll have to check with
13  Sandra.
14            COUNCILMEMBER BATES: Okay.
15            ATTORNEY WEED: If memory serves, I believe
16  the police when they did their operation looked at 42
17  businesses, of which there are problems with 16.  I
18  think those are loose but fair numbers.
19            COUNCILMEMBER BATES: If we can get a firm


20  number from the Clerk, that would be great.
21            Moving over to page 38, and this is
22  semantics, I guess.  Nowhere in Section 3-25 or 3-26
23  does it list distilled spirits.  It lists malt
24  beverages and wine but it doesn't list distilled
25  spirits.  Would it be simpler to change the language
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 1  to include alcoholic beverages since those are
 2  included in that definition?
 3            ATTORNEY WEED: Probably yes, but I want to
 4  do -- I want to go back to the definitions section and
 5  then kind of look at the different sections and
 6  language.  But either way, we can -- that's easy to
 7  resolve.
 8            COUNCILMEMBER BATES: Okay.  I'm moving to


 9  page 40 -- and again this may be my reading -- Section
10  (f)(1)(b) says, "The sale --."
11            Let's see.  (f) reads, "The prohibition
12  contained in subsections (a) through (e)," which
13  applies to minors, the selling or possession of
14  minors, "shall not apply with respect to:  The sale,
15  purchase or possession of alcoholic beverages for
16  consumption," and it says, "shall not apply with
17  respect to the sale, purchase or possession of alcohol
18  beverages for consumption:  (b), at religious
19  ceremonies."
20            So is that indicating that a church could
21  have a religious ceremony and sell alcohol to someone
22  under 21?
23            ATTORNEY WEED: That's lifted directly from
24  state law, and I suppose if you tithed or you give of
25  your faith to a particular religion, you know, in some
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 1  ways that might be considered to be a sale.  It
 2  certainly is an exchange of something valuable to
 3  receive something valuable --
 4            COUNCILMEMBER BATES: Okay.
 5            ATTORNEY WEED: -- if you believe that.
 6            COUNCILMEMBER BATES: If it's state law,
 7  then I'll leave that up to our state legislators to
 8  address.
 9            COUNCILMEMBER ALEXANDER: So in their mind,


10  if you take a communion but you've made a donation to
11  the church, that you have purchased the wine that you
12  have just consumed at communion.
13            ATTORNEY WEED: And the blessings and inter-
14  cessions of the Lord our God.
15            COUNCILMEMBER ALEXANDER: And my Catholic


16  name.
17            COUNCILMEMBER BATES: Moving down to (g),


18  this is where I got really confused, and I apologize.
19  (g) reads, "If such conduct is not otherwise
20  prohibited under this chapter, nothing contained in
21  this chapter shall be construed to prohibit any person
22  under 21 years of age from," Section 1, "Allowing or
23  requiring a person in his employment under 18 years of
24  age to dispense, serve, sell, or take orders."
25            Am I reading that that this is -- shouldn't
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 1  that be over 18?
 2            COUNCILMEMBER ROCHE: Yeah.
 3            ATTORNEY WEED: I will check.  I gleaned
 4  that directly from the state law.  Let's see if I can
 5  find the exact code section real quick.
 6            Unfortunately, I don't have Title 3 here.
 7            COUNCILMEMBER BATES: Because the --
 8            ATTORNEY WEED: The section should be
 9  3-3-24.2 or in that area, and I'll tell you first
10  thing tomorrow.
11            COUNCILMEMBER BATES: Because it just reads


12  to me that you're prohibiting people from under 21
13  unless they're under 18, from doing something, and it
14  just read backwards to me.
15            And I believe that it conflicts with Section
16  3-25 (d), which is the previous --
17            ATTORNEY WEED: Well, actually -- I'm sorry
18  -- if you'll continue reading on in the section, it is
19  limited to a certain category of employees:  those
20  "who are employed in supermarkets, convenience stores,
21  breweries or drugstores."  So I mean I'll certainly
22  look into that, but I am -- my memory of that is this
23  entire Section (f) and (g) come straight out of the
24  state law, but I'll certainly check into that.
25            COUNCILMEMBER BATES: Okay.  3-28, page 4,
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 1  Subsection (b) as in boy, item 3, "wholesaler shall
 2  not engage in the sale of distilled spirits except
 3  between sunup and sundown..."
 4            ATTORNEY WEED: Yes, sir.
 5            COUNCILMEMBER ROCHE: That's wholesalers,


 6  though.
 7            COUNCILMEMBER BATES: Define -- is it the
 8  legal or the sun rises at 7:46 today and sets at 4:49
 9  today and tomorrow it sets at 4:48?  What defines
10  "sunup" and "sundown?"
11            ATTORNEY WEED: Common sense.  I mean I
12  could specify time frames there if you prefer.
13            COUNCILMEMBER BATES: I just think that
14  that's a nebulous --
15            ATTORNEY WEED: No problem.  I can set it at
16  6:00 a.m. to 6:00 p.m., 6:00 a.m. to 7:00 p.m.?
17            COUNCILMEMBER FLEMING: Well, this says a


18  wholesaler shall not engage in the sale of distilled
19  spirits, okay?  Why couldn't wholesalers sell from
20  9:00 a.m. to 12:00 midnight?
21            ATTORNEY WEED: I think the -- well, I think
22  the basis of that language, I think I gleaned that
23  from your existing ordinance, but I think the idea was
24  that you wanted to regulate when large trucks filled
25  with alcoholic beverages would be on the roads.  I


Page 50


 1  think that's the basis of that.
 2            COUNCILMEMBER FLEMING: Okay.
 3            COUNCILMEMBER SPANGLER: Some of those


 4  companies start at 3 or 4 o'clock in the morning.  So
 5  you're going to limit -- in our city, you're going to
 6  limit the deliveries that could take place.
 7            ATTORNEY WEED: I'm -- you know, once again,
 8  I'm good with whatever a fair time would be.  I don't
 9  have a preference.
10            COUNCILMEMBER FLEMING: And it should say


11  delivery of distilled spirits, then.
12            COUNCILMEMBER SPANGLER: Well, delivery and


13  selling would be the same thing, wouldn't it?
14            COUNCILMEMBER FLEMING: No.  If we're
15  talking about trucks and we're concerned about the
16  trucks going through Doraville, wholesaler shall not
17  engage in the delivery of distilled spirits except
18  between sunup and sundown excluding Sunday, if that's
19  what we're concerned about.
20            COUNCILMEMBER BATES: Moving to page 50,


21  Section 3-38 --
22            ATTORNEY WEED: Well, before you go on, is
23  there a kind of a feeling?  I've been taking this as
24  we go, of course.  Do you want to differentiate
25  between sales and delivery?
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 1            COUNCILMEMBER SPANGLER: You tell me.


 2  What's the difference between?
 3            Once you -- when you're delivering it,
 4  you're also -- at the end of the delivery, you've
 5  actually sold.  Okay.  You haven't sold it before
 6  then.  That's when you get your money.
 7            ATTORNEY WEED: Right.  The product is
 8  delivered.
 9            COUNCILMEMBER SPANGLER: Right.
10            ATTORNEY WEED: It's sale upon completion of
11  delivery.  Right.
12            COUNCILMEMBER SPANGLER: Right.  So like I


13  said, a lot of these wine delivery trucks are on the
14  road at 3:00 and 4:00 a.m. --
15            ATTORNEY WEED: Uh-huh.
16            COUNCILMEMBER SPANGLER: -- so if we're


17  going to -- we can't penalize them for -- the city of
18  Doraville, when they're able to go to Sandy Springs at
19  4:00 a.m. and 5:00 a.m., or Norcross or any of the
20  other cities around us.  Why do we want to penalize
21  them and say they can't come in until 9:00 a.m.?
22            ATTORNEY WEED: I think that's a reasonable
23  position to take, Councilman, and we can make adjust-
24  ments accordingly.
25            I think we have to -- obviously I think we
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 1  have to -- obviously, I think we need to continue the
 2  "excluding Sunday" provision but --
 3            COUNCILMEMBER FLEMING: And just leave the


 4  "except between" out?
 5            ATTORNEY WEED: Yes, we could do that.  All
 6  right.  We'll try a version of that and we'll run it
 7  up the flag pole.
 8            COUNCILMEMBER BATES: I'm almost done with


 9  my list.  I'm moving to page 51.
10            MAYOR JENKINS: We're at the end of our
11  first special meeting.  How do you want to do this?
12            COUNCILMEMBER SPANGLER: I would really


13  prefer to carry on with the -- to finish up this
14  meeting and then we can postpone that portion of the
15  next meeting that we don't get finished tonight.
16            MAYOR JENKINS: Okay.  That'll be fine.
17            Brian, how much more do you have?
18            COUNCILMEMBER BATES: I'm sorry, sir.  I've


19  only got one more question.
20            COUNCILMEMBER ROCHE: Are you saying should


21  we adjourn this meeting and then just start the new
22  meeting at 7:00?
23            MAYOR JENKINS: That was the --
24            CLERK BLACKMON: Or vote to continue --
25            MAYOR JENKINS: -- question I had.
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 1            CLERK BLACKMON: -- the meeting because it
 2  is 7 o'clock.
 3            COUNCILMEMBER ROCHE: I make a motion that


 4  we adjourn the special-called meeting and then
 5  immediately go into the regular Council and pick up
 6  the --
 7            COUNCILMEMBER FLEMING: And the new agenda?


 8            COUNCILMEMBER ROCHE: -- agenda where we


 9  are.
10            COUNCILMEMBER FLEMING: Oh.
11            COUNCILMEMBER ROCHE: I'm sorry.
12            MAYOR JENKINS: Okay.
13            COUNCILMEMBER PITTMAN: So you're saying


14  continue this agenda.
15            COUNCILMEMBER ROCHE: Yeah.
16            COUNCILMEMBER FLEMING: Continue this
17  agenda.
18            COUNCILMEMBER ROCHE: Essentially do what


19  we're doing now.
20            MAYOR JENKINS: Do I get a second?
21            COUNCILMEMBER ALEXANDER: So I want to be


22  clear on what the motion is.  We're going to continue
23  our discussion.
24            COUNCILMEMBER ROCHE: No.  We're going to


25  say we're going to adjourn the special-called meeting
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 1  that goes from 6 o'clock to 7 o'clock and then we'll
 2  convene our regular Council meeting at 7 o'clock,
 3  immediately afterwards, whatever, and we will just
 4  pick up where we are right this minute in the current
 5  agenda that we're working because it would roll over
 6  to the next Council meeting anyway, so --
 7            MAYOR JENKINS: You want to continue with
 8  the special-called meeting in our regular meeting; is
 9  that correct?
10            COUNCILMEMBER ROCHE: No.  I'm saying we


11  will --
12            MAYOR JENKINS: Okay.
13            COUNCILMEMBER ROCHE: -- adjourn the
14  special-called meeting that was called at 6 o'clock
15  till 7 o'clock.
16            MAYOR JENKINS: All right.
17            COUNCILMEMBER ROCHE: Okay.  Now it's 7
18  o'clock, so we have to get out of the special-called
19  meeting and then we can convene our regularly-
20  scheduled Council meeting and then pick up the agenda
21  where we are at the moment, which is what we always do
22  anyway.  We just pick up where we left off at the
23  previous meeting.
24            MAYOR JENKINS: All right.  Do I get a
25  second?  Do I get a second?
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 1            COUNCILMEMBER FLEMING: Second.
 2            MAYOR JENKINS: Call the roll, please.
 3            CLERK BLACKMON: Councilmember Alexander?


 4            COUNCILMEMBER ALEXANDER: I abstain.  I'm


 5  not clear on the motion.
 6            COUNCILMEMBER PITTMAN: Can we --
 7            CLERK BLACKMON: Councilmember Bates?
 8            COUNCILMEMBER BATES: Yes.
 9            CLERK BLACKMON: Councilmember Fleming?
10            COUNCILMEMBER FLEMING: Yes.
11            CLERK BLACKMON: Councilmember Pittman?
12            COUNCILMEMBER PITTMAN: Yes.
13            CLERK BLACKMON: Councilmember Roche?
14            COUNCILMEMBER ROCHE: Yes.
15            CLERK BLACKMON: Councilmember Spangler?


16            COUNCILMEMBER SPANGLER: No.
17                           _ _ _
18      (Meeting adjourned at approximately 7:05 p.m.)
19                           -o0o-
20 
21 
22 
23 
24 
25 
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		happens (1)

		hard (1)

		hard- (1)

		harder (3)

		harsh (3)

		head (2)

		health (1)

		hear (1)

		heard (1)

		hearing (2)

		hearings (1)

		hedge (1)

		Here's (1)

		hide (1)

		high (2)

		highest (1)

		historically (3)

		history (1)

		hit (1)

		hoops (1)

		hop (1)

		hopefully (1)

		hundred (4)

		hybrid (1)



		I

		idea (7)

		ideas (1)

		identifi- (1)

		identification (1)

		identifier (1)

		identity (3)

		ie (1)

		illegal (2)

		illustration (1)

		immediately (2)

		impact (1)

		impression (1)

		improper (1)

		inactive (3)

		include (4)

		included (2)

		includes (1)

		incorporate (1)

		independent (1)

		indicates (2)

		indicating (1)

		individual (1)

		industry (5)

		infiltrating (1)

		infiltration (3)

		infor- (1)

		information (1)

		infractions (2)

		initial (1)

		input (1)

		insisted (1)

		instance (1)

		instead (1)

		intended (1)

		intention (2)

		inter- (1)

		interest (2)

		interested (1)

		intermediary (3)

		interrupt (1)

		intervals (1)

		into (12)

		investigation (1)

		involved (5)

		issue (2)

		issue's (1)

		issues (2)

		item (9)

		items (4)



		J

		January (1)

		JENKINS (14)

		jump (4)

		jurisdiction (1)



		K

		key (2)

		kind (12)

		kitchen (2)

		knowing (1)

		known (1)



		L

		laid (2)

		laminated (1)

		land (2)

		language (12)

		lar (1)

		large (3)

		later (7)

		law (12)

		lawyer (1)

		lawyer-speak (1)

		leave (2)

		leaving (1)

		left (2)

		legal (9)

		legally (2)

		legally- (1)

		legislative (2)

		legislators (1)

		lend (1)

		less (6)

		letter (1)

		level (1)

		liberal (2)

		license (29)

		licensed (1)

		Licensees (1)

		licenseholder (1)

		licenses (5)

		lie (1)

		lifted (1)

		light (1)

		likely (1)

		limit (2)

		limitation (1)

		limited (2)

		line (3)

		list (13)

		listed (2)

		listing (1)

		lists (1)

		literally (1)

		litigating (2)

		litigation (1)

		little (3)

		lived (1)

		located (1)

		location (1)

		logical (1)

		logically (1)

		long (6)

		longer (1)

		look (10)

		looked (2)

		looking (2)

		looks (1)

		loose (1)

		Lord (1)

		lot (3)

		lots (1)

		lower (1)

		lump (1)



		M

		ma'am (3)

		major (1)

		makes (3)

		making (6)

		malt (4)

		man-hours (1)

		manager (1)

		mandatory (1)

		manner (1)

		many (5)

		marijuana (1)

		marked (1)

		married (1)

		massage (2)

		matically (1)

		mation (1)

		matters (1)

		maximum (2)

		may (6)

		maybe (5)

		MAYOR (18)

		mean (10)

		means (3)

		meet (10)

		Meeting (23)

		meets (1)

		Members (2)

		membership (5)

		memo (1)

		memory (4)

		ment's (1)

		mentioned (2)

		ments (1)

		meth (1)

		middle (2)

		midnight (1)

		might (7)

		mination (1)

		mind (9)

		mind- (1)

		mind-altering (2)

		minors (2)

		minute (1)

		minutes (2)

		misdemeanor (3)

		missed (3)

		modified (1)

		moment (1)

		Monday (1)

		money (9)

		monthly (1)

		more (24)

		morning (1)

		most (7)

		mother (1)

		motion (4)

		motions (4)

		move (4)

		moves (2)

		Moving (9)

		much (6)

		Murray (1)

		must (2)



		N

		name (2)

		narcotics (2)

		narrowing (1)

		naturally (1)

		nebulous (1)

		necessarily (1)

		need (11)

		needed (5)

		needs (1)

		negative (4)

		new (4)

		next (5)

		nice (1)

		night (5)

		nonbinding (1)

		none (1)

		Norcross (1)

		notice (3)

		November (1)

		Nowhere (1)

		number (18)

		numbers (1)



		O

		o'clock (8)

		o0o- (1)

		obligated (1)

		obviously (4)

		occupation (3)

		occurring (1)

		occurs (1)

		October (4)

		off (1)

		offense (3)

		offenses (5)

		oftentimes (1)

		old (1)

		oldest (2)

		on- (1)

		on-beverage (1)

		on-premises (3)

		once (8)

		one (26)

		one-and-a-half (2)

		ones (2)

		online (1)

		Only (4)

		open (6)

		operate (1)

		operation (3)

		operators (1)

		opinion (6)

		opinions (1)

		opportunity (4)

		opposed (1)

		opposition (1)

		option (2)

		options (1)

		order (2)

		orders (1)

		Ordinance (33)

		ordinances (3)

		organiza- (1)

		organization (1)

		organized (5)

		original (2)

		others (3)

		otherwise (5)

		ought (3)

		out (22)

		Outback (1)

		outlay (1)

		over (13)

		own (1)

		owner (1)



		P

		page (24)

		pages (3)

		paid (6)

		paper (1)

		pardon (1)

		parlance (1)

		parlor (1)

		part (4)

		partial (1)

		particu- (1)

		particular (3)

		particularly (1)

		parts (2)

		pass (3)

		passed (1)

		past (1)

		pay (3)

		pay-to-play (1)

		paying (1)

		payment (1)

		penalize (2)

		penalties (3)

		penalty (7)

		people (14)

		Per (1)

		perfect (1)

		perfectly (2)

		performance (1)

		period (6)

		permit (12)

		permits (2)

		permitting (2)

		person (11)

		personally (1)

		philosophical (1)

		photo (1)

		pick (4)

		picked (1)

		piece (1)

		Pittman (11)

		place (1)

		placeholder (1)

		places (2)

		plan (1)

		Planning (1)

		please (3)

		plot (1)

		plus (1)

		pm (3)

		point (5)

		pole (1)

		police (12)

		population (1)

		portion (1)

		position (2)

		possession (4)

		possible (3)

		post (1)

		postpone (1)

		potential (2)

		practically (1)

		prefer (3)

		preference (3)

		premises (2)

		premium (1)

		prescription (1)

		present (1)

		presented (2)

		presenting (1)

		pretty (2)

		prevalent (1)

		prevent (2)

		prevented (1)

		prevention (2)

		previous (4)

		private (3)

		privilege (2)

		probably (5)

		problem (6)

		problematic (3)

		problems (2)

		process (5)

		processed (3)

		produce (1)

		product (1)

		professional (1)

		prohibit (1)

		prohibited (1)

		prohibiting (1)

		prohibition (1)

		properly (1)

		properties (1)

		property (7)

		proposed (1)

		proposing (1)

		prorated (1)

		prospective (1)

		protect (1)

		provide (2)

		provided (3)

		providing (1)

		provision (2)

		provisions (2)

		public (2)

		public-input (1)

		publicly (1)

		pulling (1)

		punish (2)

		purchase (4)

		purchased (2)

		purely (1)

		purporting (1)

		purposes (1)

		put (3)



		Q

		quick (3)

		quickly (1)

		quite (1)



		R

		raid (1)

		raids (1)

		range (1)

		rasa (1)

		rate (1)

		ratfink (1)

		rather (2)

		read (1)

		reading (5)

		reads (3)

		ready (1)

		real (2)

		really (9)

		realm (2)

		reason (6)

		reasonable (1)

		reasoning (2)

		reasons (1)

		recall (4)

		receive (1)

		receives (1)

		recollection (1)

		recommend (4)

		recommendation (1)

		recommendations (1)

		record (2)

		recover (1)

		reference (1)

		referring (2)

		regard (9)

		regarding (1)

		regular (3)

		regularly (1)

		regularly- (1)

		regulate (1)

		regulation (2)

		regulations (1)

		related (1)

		relatively (1)

		religion (1)

		religious (2)

		remainder (1)

		remodel (1)

		remodeling (2)

		renewal (12)

		renewed (1)

		renova- (1)

		renovation (1)

		rent (3)

		renting (1)

		rephrase (1)

		request (2)

		requesting (2)

		require (1)

		required (6)

		requirement (1)

		requirements (2)

		requiring (1)

		residents (1)

		resolve (2)

		resolved (2)

		resolving (1)

		respect (2)

		response (3)

		responsible (3)

		rest (1)

		restaurant (9)

		restaurants (2)

		review (5)

		revoked (1)

		rewrite (1)

		Right (24)

		rights (1)

		rises (1)

		risk (2)

		road (1)

		roads (1)

		Roche (45)

		roll (3)

		rubber-stamping (1)

		rules (1)

		run (1)



		S

		sale (9)

		sales (7)

		same (10)

		Sandra (1)

		Sandy (1)

		Saturday (1)

		save (3)

		saying (5)

		scenario (1)

		scheduled (1)

		scrutiny (4)

		second (5)

		section (17)

		sections (4)

		seek (1)

		seem (1)

		Seems (1)

		sees (1)

		sell (9)

		selling (3)

		semantics (1)

		send (1)

		sense (2)

		sent (1)

		separate (2)

		serve (2)

		served (1)

		server (5)

		server's (1)

		serves (1)

		services (1)

		serving (2)

		set (4)

		sets (2)

		settled (1)

		sex (1)

		shall (9)

		sham (2)

		shop (1)

		shut (1)

		sign (2)

		signature (1)

		similar (3)

		simpler (2)

		simplify (1)

		simply (3)

		single (2)

		situation (1)

		skip (1)

		slip (1)

		smart (1)

		soft (1)

		sold (2)

		somebody (2)

		someone (8)

		sometimes (2)

		somewhere (1)

		Sooner (1)

		sophisticated (1)

		sorry (6)

		sort (1)

		sounds (1)

		source (1)

		Spangler (12)

		speak (1)

		special (1)

		special-called (6)

		specific (3)

		specifically (1)

		specify (3)

		spent (1)

		spirits (13)

		Springs (1)

		staff (6)

		stage (1)

		stand (1)

		standard (1)

		standards (3)

		standpoint (1)

		start (8)

		started (2)

		state (10)

		statement (1)

		step (4)

		still (4)

		stores (1)

		straight (2)

		strange (1)

		strict (2)

		strikes (1)

		structure (2)

		subject (1)

		subpart (1)

		Subsection (8)

		subsections (1)

		subsequent (1)

		substance (1)

		substantial (1)

		succeed (1)

		suggested (1)

		suggesting (1)

		suggestions (1)

		sun (1)

		Sunday (7)

		sundown (3)

		sunup (3)

		supermarkets (1)

		suppose (1)

		sure (10)

		surety (1)

		survey (2)

		suspension (2)

		sworn (3)

		system (1)



		T

		table (2)

		tabula (1)

		talk (2)

		talking (3)

		tax (4)

		taxation (1)

		tellers (1)

		ten-year (2)

		term (2)

		terminology (1)

		That'll (1)

		theft (3)

		therefore (1)

		thereof (2)

		though (6)

		thought (4)

		thoughts (1)

		thousand (4)

		threaten (1)

		three (2)

		till (1)

		times (3)

		tion (2)

		tithed (1)

		Title (2)

		today (2)

		tomorrow (2)

		tone (1)

		tonight (2)

		took (1)

		transaction (6)

		transactions (1)

		trigger (1)

		truck (1)

		trucks (4)

		true (3)

		truly (2)

		try (6)

		trying (7)

		turn (3)

		tutional (1)

		two (11)

		type (4)



		U

		ultimate (1)

		ultimately (2)

		under (14)

		undercover (1)

		underneath (1)

		undeveloped (1)

		Unfortunately (1)

		unit (2)

		unless (3)

		up (39)

		up-to-date (1)

		updated (1)

		upon (10)

		use (7)

		used (2)

		used-car (1)

		uses (1)

		using (1)

		uttered (1)



		V

		vacant (1)

		valid (1)

		valuable (2)

		value (1)

		verbiage (2)

		verify (1)

		version (1)

		versus (4)

		via (1)

		vote (4)

		voted (2)



		W

		Walk (1)

		walking (1)

		wall (1)

		wants (1)

		water (1)

		way (12)

		ways (2)

		wear (2)

		web (1)

		Weed (105)

		week (1)

		weren't (1)

		what's (5)

		whenever (1)

		whisky (1)

		who's (2)

		whole (5)

		wholesaler (3)

		wholesalers (2)

		wine (12)

		wireless (2)

		within (1)

		without (1)

		wonderful (1)

		word (2)

		words (3)

		work (2)

		working (1)

		works (1)

		worry (1)

		worth (1)

		worthy (1)

		write (5)

		writing (1)

		written (2)

		wrong (1)



		Y

		yards (1)

		year (16)

		yearly (1)

		years (3)



		Z

		zoned (1)

		zoning(21)










SCMOTS[1]


                     CITY COUNCIL MEETING


                      CITY OF DORAVILLE


                       STATE OF GEORGIA


                            * * *


                    SPECIAL-CALLED MEETING


                            * * *


                       November 2, 2009


                      SUMMARY OF MOTIONS�                                                       2
 1       1.   A motion was made by Councilmember Roche


 2  to adjourn the special-called meeting and continue the


 3  meeting agenda agenda items in regular council


 4  meeting.  The motion was seconded by Councilmember


 5  Fleming.  The motion was passed by a vote of 4-2 with


 6  Councilmember Alexander abstaining and Councilmember


 7  Spangler dissenting.


 8                          -o0o-
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City of Doraville, Georgia  


Planning Commission Agenda 
November 5, 2009 Regular Meeting City Hall Council Chambers 


Thursday  7:00 PM  


1. CALL TO ORDER 


 
2. ROLL CALL 


 


3. NEW BUSINESS (PUBLIC HEARINGS REQUIRED) – TEXT AMENDMENTS: 


 
3A: Article IX, Section 904, R-2, General Residence District 


     


 3B: Article IX, Section 905, R-3, Multiple-Family Residence District   
  (Apartments) 


    
 3C: Article IX, Section 906, R-4, Multiple-Family Residence District   
  (Condominiums, Cooperatives and Townhomes)    


   


     4.       ADJOURNMENT 
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City of Doraville, Georgia  


City Council Agenda 
November 9, 2009  Special Called Meeting City Hall Council Chambers 


Monday  6:30 p.m.  


1. CALL TO ORDER 
 
2. ROLL CALL 


 
3. New Business: 
 City Initiated Non-Residential Rezoning (Each a Separate Public Hearing):  
 
3A: Public Hearing: 
 5849 Peachtree Road 
 Rezone from M-2 to M-1 
 5.64 +/- acres (18-322-02-004) 
 
3B: Public Hearing 
 O General Motors Drive  
 Rezone from M-2 to M-1 
 5.77 +/- acres (18-322-02-005) 
 
3C: Public Hearing 
 5801 Peachtree Road 
 Rezone from M-2 to C-1 
 15.66 +/- acres (18-310-06-001) 
 
3D: Public Hearing 
 3900 Motors Industrial Way  
 Rezone from M-2 to C-1 
 142.616 +/- acres (18-322-02-002); (18-322A02-002); (18-322B02-002); 
 (18-322C02-002); (18-322-02-006) 
 


     4. ADJOURNMENT 
 
 
 





